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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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APPEAL f r om an or der  of  t he Ci r cui t  Cour t  f or  Jef f er son 

Count y,  Jacquel i ne R.  Er wi n,  Judge.   Reversed and cause 

remanded.   

 

¶1 MI CHAEL J.  GABLEMAN,  J.    Thi s case comes bef or e us on 

cer t i f i cat i on f ol l owi ng t he ci r cui t  cour t ' s  or der  gr ant i ng a new 

t r i al  t o Di mi t r i  Henl ey ei ght  year s af t er  hi s convi ct i on of  f i ve 

count s of  second degr ee sexual  assaul t .   The cour t  of  appeal s 

cer t i f i ed f i ve quest i ons1 t o us r egar di ng t he aut hor i t y of  

                                                 
1 For  a l i s t i ng of  t he quest i ons posed t o us by t he cour t  of  

appeal s and our  appr oach i n answer i ng t hem,  see i nf r a not e 16.  
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Wi sconsi n cour t s t o or der  a new t r i al  i n t he i nt er est  of  

j ust i ce.  

¶2 The f act s of  t hi s case put  t he i ssues pl ai nl y  i nt o 

f ocus.   Fol l owi ng hi s convi ct i on,  Henl ey ut i l i zed t he nor mal  

pr ocedur al  mechani sms t o seek a new t r i al  on mul t i pl e gr ounds,  

i ncl udi ng on t he gr ound t hat  t he i nt er est  of  j ust i ce r equi r ed 

gi v i ng hi m a new t r i al  because t est i mony t hat  he vi ewed as 

cr uci al  had not  been pr esent ed.   He f i r st  f i l ed a post convi ct i on 

mot i on i n t he c i r cui t  cour t  under  Wi s.  St at .  § 974. 02 ( 2007- 08) , 2 

whi ch was deni ed.   He appeal ed t o t he cour t  of  appeal s under  

§ 974. 02 and l ost  t her e t oo.   He t hen f i l ed a pet i t i on f or  

r evi ew i n t hi s cour t ,  whi ch we deni ed.   Af t er  t hat ,  Henl ey f i l ed 

a pet i t i on f or  a wr i t  of  habeas cor pus i n f eder al  cour t ;  hi s 

pet i t i on was deni ed.   A year  af t er  t hat  pet i t i on was deni ed,  he 

f i l ed a mot i on i n f eder al  cour t  seeki ng r el i ef  f r om t hat  deni al ,  

whi ch was al so deni ed.   Henl ey di d not  appeal  hi s case t o t he 

Sevent h Ci r cui t .  

¶3 Year s l at er ,  af t er  char ges agai nst  hi s t wo co-

def endant s had been di smi ssed,  Henl ey moved f or  a new t r i al  

under  Wi s.  St at .  § 805. 15( 1)  i n t he i nt er est  of  j ust i ce on t he 

same gr ounds——t he absence of  t he pur por t edl y cr uci al  t est i mony——

t hat  had al r eady been r ej ect ed by f i ve di f f er ent  cour t s.    The 

same t r i al  j udge who pr esi ded over  Henl ey' s  convi ct i on and 

sent enci ng,  and who r ej ect ed hi s or i gi nal  post convi ct i on mot i on 

                                                 
2 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2007- 08 ver si on unl ess ot her wi se i ndi cat ed.  



No.  2008AP697- CR   

 

3 
 

on t he same gr ounds,  t hi s t i me gr ant ed hi m a new t r i al .   The 

St at e appeal ed,  and t he cour t  of  appeal s cer t i f i ed t he case t o 

us.   Sever al  i mpor t ant  pr ocedur al  quest i ons awai t  our  r evi ew.  

¶4 The f i r st  t wo i ssues concer n whet her  and when cer t ai n 

pr ovi s i ons gover ni ng ci v i l  pr ocedur e i n Wi sconsi n may be 

ut i l i zed by a convi ct ed cr i mi nal  def endant  seeki ng a new t r i al .   

The second t wo i ssues r el at e t o t he i nher ent  power  of  Wi sconsi n 

cour t s t o or der  a new t r i al  i n t he i nt er est  of  j ust i ce.   The 

i ssues we addr ess ar e as f ol l ows:  

1.  May a c i r cui t  cour t  awar d a new t r i al  t o a convi ct ed 

cr i mi nal  def endant  i n t he i nt er est  of  j ust i ce under  

Wi s.  St at .  § 805. 15( 1) ?  Rel at edl y,  i s  such a 

chal l enge subj ect  t o t he t i me l i mi t at i ons cont ai ned i n 

Wi s.  St at .  § 805. 16( 1) ,  or  may a convi ct ed cr i mi nal  

def endant  f i l e a mot i on f or  a new t r i al  under  

§ 805. 15( 1)  at  any t i me?  

2.  May a c i r cui t  cour t  awar d a new t r i al  t o a convi ct ed 

cr i mi nal  def endant  i n t he i nt er est  of  j ust i ce under  

Wi s.  St at .  § 806. 07( 1) ( g)  or  ( h) ?   

3.  Do Wi sconsi n c i r cui t  cour t s possess i nher ent  aut hor i t y 

t o or der  a new t r i al  i n t he i nt er est  of  j ust i ce at  any 

t i me f or  a convi ct ed cr i mi nal  def endant ? 

4.  Shoul d t hi s cour t  exer ci se i t s i nher ent  or  st at ut or y 

aut hor i t y i n t hi s case t o or der  a new t r i al  i n t he 

i nt er est  of  j ust i ce? 

¶5 We hol d t hat  nei t her  Wi s.  St at .  § 805. 15( 1)  nor  

§ 806. 07( 1) ( g)  or  ( h)  ar e avai l abl e pr ocedur al  mechani sms f or  a 
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convi ct ed cr i mi nal  def endant  t o chal l enge hi s or  her  convi ct i on 

or  sent ence.   We f ur t her  hol d t hat  Wi sconsi n c i r cui t  cour t s do 

not  have t he i nher ent  aut hor i t y t o or der  a new t r i al  i n t he 

i nt er est  of  j ust i ce when a case i s not  bef or e t he cour t  under  a 

pr oper  pr ocedur al  mechani sm.   Ther ef or e,  t he c i r cui t  cour t  di d 

not  have t he aut hor i t y t o or der  a new t r i al  i n t hi s case.   

Fi nal l y,  we decl i ne t o exer ci se our  aut hor i t y t o or der  a new 

t r i al  f or  Henl ey because hi s case was f ul l y t r i ed and j ust i ce 

has not  mi scar r i ed.   Accor di ngl y,  t he deci s i on of  t he c i r cui t  

cour t  i s  r ever sed wi t h i nst r uct i ons t o deny Henl ey' s mot i on f or  

a new t r i al .  

I .  FACTS 

¶6 These f act s ar e t aken f r om Henl ey' s second t r i al . 3  

Test i mony t hat  woul d have cont r adi ct ed some of  t hese f act s ( but  

was not  pr esent ed i n Henl ey' s t r i al )  i s  expl ai ned l at er  as 

needed.  

¶7 S. E. S. ,  an 18- year - ol d f emal e f r eshman,  had r ecent l y 

moved i nt o t he r esi dence dor ms of  t he Uni ver si t y of  Wi sconsi n-

Whi t ewat er .   On t he ni ght  of  Sept ember  5,  1998,  bef or e c l asses 

had st ar t ed,  S. E. S.  and her  r oommat e,  Hei di  Sheet s,  r et ur ned t o 

t hei r  dor m bui l di ng f r om a par t y wher e each had dr unk a f ew 

beer s.   They f i r st  st opped i n t he dor m r oom of  Shawn Demai n,  

wher e t hey met  Di mi t r i  Henl ey,  Jar r et t  Adams,  and Rovaughn Hi l l ,  

al l  of  whom had t r avel ed f r om Chi cago t o sel l  col ogne.  

                                                 
3 Henl ey' s f i r st  t r i al  ended i n a mi st r i al .   Fur t her  det ai l s 

of  t he compl i cat ed pr ocedur al  hi st or y of  t hi s case ar e r el at ed 
i n ¶¶11- 27,  i nf r a.  
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¶8 Ar ound 1: 00 a. m.  on Sept ember  6,  S. E. S.  l ef t  t o go t o 

her  r oom.   S. E. S.  t est i f i ed t hat  she wal ked up t o her  r oom 

al one,  but  t hat  af t er  she ent er ed her  r oom,  she t ur ned and was 

sur pr i sed by Henl ey,  Adams,  and Hi l l .   Sheet s t est i f i ed t hat  she 

and S. E. S.  i nvi t ed al l  t hr ee men up t o her  r oom,  and t hat  t hey 

l ef t  t oget her  ( al t hough t he pl an was f or  Sheet s t o v i s i t  a 

f r i end and j oi n t hem 20- 30 mi nut es l at er ) .  

¶9 Once i n t he r oom,  one of  t he men put  on a CD,  and 

Adams began t o dance wi t h S. E. S.  and f ondl e her  br east s and 

gr oi n,  even t hough she t ol d hi m t o st op.   Henl ey danced wi t h and 

f ondl ed her  as wel l .   Hi l l  t hen pul l ed S. E. S.  over  t o Sheet s'  

bed and pul l ed hi s pant s down.   At  t hi s poi nt ,  Sheet s ent er ed 

t he r oom and saw Hi l l  wi t h hi s pant s down.   Sheet s assumed t hat  

S. E. S.  was per f or mi ng or  was goi ng t o per f or m or al  sex.   Hi l l  

t hen sai d " Do you want  some of  t hi s,  baby?"  and Sheet s r an out .   

S. E. S.  f ol l owed,  unr est r ai ned by t he men,  and t r i ed t o t al k t o 

Sheet s.   But  Sheet s r ef used t o speak wi t h her ,  at  one poi nt  

cal l i ng her  a " s l ut . "  

¶10 S. E. S.  went  back down t he hal l way t o l eave t he f l oor  

v i a a st ai r case,  but  Hi l l  bl ocked her  pat h and " di r ect ed"  her  

back t o her  r oom,  al t hough he di d not  f or ce her  t o do so.   Adams 

t hen t ol d her  t o l ay on t he f l oor ,  whi ch she di d.   Adams t r i ed 

t o t ake her  pant s and under wear  of f ,  whi ch she r esi st ed at  

f i r st ,  and t hen per mi t t ed.   Over  t he next  sever al  mi nut es,  

S. E. S.  engaged i n t hr ee act s of  vagi nal  i nt er cour se,  t hough she 
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di d not  know who t hose act s wer e wi t h. 4  Whi l e one of  t he ot her  

men was havi ng sex wi t h S. E. S. ,  one of  t he men r ubbed hi s peni s 

on her  f ace,  t r y i ng t o get  her  t o per f or m or al  sex,  whi ch she 

di d not  do.   Thi s happened a second t i me when anot her  of  t he 

sexual  act s was t aki ng pl ace.   The t hr ee men l ef t  i mmedi at el y 

af t er  t he assaul t ,  and S. E. S.  cal l ed her  new boyf r i end,  who 

consol ed her  and event ual l y convi nced her  t o go t o t he hospi t al  

and r epor t  t he sexual  assaul t s.  

I I .  PROCEDURAL HI STORY 

¶11 The pr ocedur al  hi st or y of  t hi s case i s unusual l y 

compl ex,  and vi t al  t o under st andi ng t he i ssues i n t hi s case,  so 

we r el at e i t  i n det ai l .  

¶12 On December  1,  1998,  t he St at e char ged Henl ey,  Hi l l ,  

and Adams each wi t h f i ve count s of  f i r st  degr ee sexual  assaul t ,  

one count  of  second degr ee sexual  assaul t ,  and one count  of  

f al se i mpr i sonment ,  al l  as par t y t o a cr i me.   Af t er  a t hr ee- day 

j ur y t r i al  begi nni ng on August  24,  1999,  t he St at e moved t o 

amend t he char ges,  whi ch t he cour t  gr ant ed. 5  The def endant s 

r esponded by movi ng f or  a mi st r i al ,  whi ch t he cour t  al so 

gr ant ed.  

                                                 
4 At  some t i me bef or e t he vagi nal  i nt er cour se,  S. E. S.  

r ecei ved a phone cal l  i n her  r oom f r om a f r i end and t al ked wi t h 
her  f or  about  f i ve mi nut es wi t hout  ment i oni ng t hat  anyt hi ng was 
wr ong.   I t  i s  uncl ear  pr eci sel y when t hi s happened r el at i ve t o 
t he ot her  event s.  

5 The St at e moved t o r educe al l  f i ve f i r st  degr ee sexual  
assaul t  count s t o second degr ee,  t he second degr ee count  t o 
f our t h degr ee,  and t o r emove " ai ded and abet t ed by"  l anguage 
f r om each of  t he sexual  assaul t  count s.  
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¶13 Af t er  t hi s,  t he St at e pr oceeded t o t r y t he def endant s 

agai n.   Hi l l ,  but  not  t he ot her  t wo def endant s,  moved f or  

di smi ssal  on doubl e j eopar dy gr ounds.   The cour t  deni ed t he 

mot i on,  and Hi l l  appeal ed.   The cour t  of  appeal s or der ed Hi l l ' s  

case st ayed pendi ng appeal ,  and t he ci r cui t  cour t ,  on t he 

St at e' s mot i on,  sever ed Hi l l ' s  case so t hat  t r i al  coul d pr oceed 

agai nst  Henl ey and Adams.  

¶14 The case agai nst  Henl ey and Adams went  t o t r i al  on 

Febr uar y 8,  2000,  wher ei n t he f act s not ed above wer e adduced.   

The j ur y f ound bot h men gui l t y  of  f i ve count s  each of  second 

degr ee sexual  assaul t .   Henl ey was sent enced t o f i ve concur r ent  

sent ences of  20 year s each ( i n ef f ect ,  a 20- year  sent ence) . 6 

¶15 Wi t h t he ai d of  new post convi ct i on counsel ,  Henl ey 

moved f or  post convi ct i on r el i ef  under  Wi s.  St at .  § 974. 02. 7  

Among t he gr ounds Henl ey al l eged f or  di smi ssal  was t hat  hi s 

t r i al  counsel  was const i t ut i onal l y def i c i ent .  

¶16 Dur i ng t hi s t i me,  Hi l l ' s  appeal  was unsuccessf ul  and 

he was r et r i ed on Febr uar y 12,  2001.   The t r i al  r esul t ed i n a 

hung j ur y wi t h 11 j ur or s vot i ng f or  acqui t t al  and one hol di ng 

out  f or  convi ct i on.   Dur i ng t hat  t r i al ,  Hi l l  t est i f i ed on hi s 

                                                 
6 Adams was sent enced t o t hr ee concur r ent  sent ences of  20 

year s each and t wo concur r ent  sent ences of  ei ght  year s each t o 
be ser ved consecut i ve t o t he t hr ee 20- year  sent ences.   The cour t  
expl ai ned t hat  t he di f f er ence i n sent enci ng was due t o Adams'  
anger  and l ack of  r emor se.  

7 Under  Wi s.  St at .  § 974. 02 and § ( Rul e)  809. 30( 2) ( b) ,  
def endant s may f i l e post convi ct i on mot i ons f or  r el i ef  up t o 20 
days af t er  sent enci ng.  
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own behal f .   He al so cal l ed Shawn Demai n,  t he r esi dent  of  t he 

dor m r oom wher e S. E. S.  f i r st  met  t he def endant s,  as a wi t ness.   

Demai n t est i f i ed t hat  of  t he t hr ee Af r i can- Amer i can men t hat  

v i s i t ed hi s dor m r oom t hat  ni ght ,  t wo of  t hem l ef t  wi t h S. E. S.  

and Sheet s,  whi l e t he t hi r d r emai ned and pl ayed vi deo games f or  

20- 30 mi nut es bef or e depar t i ng. 8  Demai n f ur t her  t est i f i ed t hat  

at  some poi nt  l at er  t hat  eveni ng,  he saw S. E. S.  and t he 

def endant s t oget her  out si de i n t he smoki ng ar ea.  

¶17 Af t er  l ear ni ng of  Hi l l ' s  par t i al  success,  Henl ey 

amended hi s § 974. 02 post convi ct i on mot i on t o al l ege t hat  hi s 

counsel  was i nef f ect i ve f or  f ai l i ng t o cal l  Demai n.  

¶18 The St at e at t empt ed t o t r y Hi l l  a t hi r d t i me on May 7,  

2001,  but  on t he second day of  t r i al  t he St at e moved t o di smi ss 

t he case wi t h pr ej udi ce based on newl y- di scover ed evi dence,  

i ncl udi ng not es wr i t t en by a pol i ce i nvest i gat or  r egar di ng her  

conver sat i on wi t h Hi l l . 9  The char ges agai nst  Hi l l  wer e t hen 

dr opped.  

                                                 
8 Thi s t est i mony i s i n accor dance wi t h Sheet s '  t est i mony 

t hat  t he men wer e i nvi t ed by her  and S. E. S.  t o t hei r  r oom,  and 
conf l i c t s wi t h S. E. S. ' s ver s i on of  event s.   However ,  t he 
t est i mony conf l i c t s wi t h Sheet s '  and S. E. S. ' s t est i mony t hat  al l  
t hr ee of  t he men l ef t  Demai n' s r oom at  t he same t i me.  

9 The i nvest i gat or ' s not es i ndi cat e t hat  Hi l l  t ol d her  t hat  
whi l e S. E. S. ,  Sheet s,  Henl ey,  and Hi l l  went  upst ai r s t oget her ,  
Adams r emai ned downst ai r s,  j oi ni ng t hem l at er .   Thi s 
cor r obor at es Demai n' s t est i mony t hat  one of  t he def endant s 
r emai ned downst ai r s pl ayi ng vi deo games.   Hi l l  al so t ol d t he 
i nvest i gat or  t hat  S. E. S.  and t he t hr ee def endant s had r ol l ed 
mar i j uana j oi nt s  i n S. E. S. ' s r oom and had gone downst ai r s t o 
smoke t hem bef or e goi ng back upst ai r s t o S. E. S. ' s r oom.  
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¶19 Af t er  bei ng pr ovi ded wi t h t hi s pr evi ousl y undi scl osed 

evi dence,  Henl ey amended hi s post convi ct i on mot i on a second t i me 

t o i ncl ude a c l ai m t hat  a new t r i al  ought  t o be gr ant ed i n t he 

i nt er est  of  j ust i ce on t he gr ounds t hat  t he r eal  cont r over sy of  

S. E. S. ' s cr edi bi l i t y  had not  been t r i ed.   He r est ed i n par t  on 

t he cont ent  of  Demai n' s t est i mony and t he f act  t hat  hi s t r i al  

counsel  had not  cal l ed Demai n t o t est i f y.   On Oct ober  2,  2001,  

t he c i r cui t  cour t  deni ed Henl ey' s post convi ct i on mot i on.   I t  

hel d i n r el evant  par t  t hat  Henl ey' s counsel  was not  i nef f ect i ve,  

but  r at her  chose a r easonabl e t r i al  st r at egy i n not  " bul l y i ng"  a 

sympat het i c wi t ness wi t h mi nor  i nconsi st enci es and i n pr esent i ng 

a wi t ness- l ess def ense.   I t  f ur t her  hel d t hat  a new t r i al  i n t he 

i nt er est  of  j ust i ce was not  war r ant ed because t her e was not  a 

subst ant i al  l i kel i hood of  acqui t t al .  

¶20 Adams ( who had l i kewi se been unsuccessf ul  i n 

post convi ct i on mot i ons)  and Henl ey appeal ed separ at el y and t he 

cour t  of  appeal s af f i r med each case i n unpubl i shed deci s i ons. 10  

Henl ey and Adams each pet i t i oned t hi s cour t  f or  r evi ew.   Whi l e 

r evi ew was pendi ng,  Henl ey f i l ed a Wi s.  St at .  § 974. 0611 mot i on 

i n t he c i r cui t  cour t .   The ci r cui t  cour t  gr ant ed no r el i ef  

because i t  had no j ur i sdi ct i on pendi ng t he out come of  t he 

pet i t i on f or  r evi ew f i l ed i n t hi s cour t .   We deni ed Henl ey' s 

                                                 
10 St at e v.  Henl ey,  No.  2008AP697,  unpubl i shed sl i p op.  

( Wi s.  Ct .  App.  Oct .  10,  2002) ;  St at e v.  Adams,  No.  2002AP39,  
unpubl i shed sl i p op.  ( Wi s.  Ct .  App.  Nov.  7,  2002) .  

11 A det ai l ed di scussi on of  § 974. 06 i s cont ai ned i n ¶¶50-
54,  i nf r a.  
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pet i t i on f or  r evi ew on Januar y 14,  2003,  and Adams'  pet i t i on f or  

r evi ew on Januar y 21,  2003.   

¶21 On May 12,  2003,  Henl ey f i l ed a pr o se pet i t i on f or  a 

wr i t  of  habeas cor pus i n t he Uni t ed St at es Di st r i ct  Cour t  f or  

t he West er n Di st r i ct  of  Wi sconsi n.   He based hi s pet i t i on on 

mul t i pl e gr ounds,  i ncl udi ng i nef f ect i ve assi st ance of  counsel  

f or  f ai l i ng t o cal l  Demai n and t hat  he was ent i t l ed t o a new 

t r i al  i n t he i nt er est  of  j ust i ce——t he same cl ai ms asser t ed i n 

hi s post convi ct i on mot i on and appeal  ( and t he same cl ai ms her e) .   

The di st r i ct  cour t  di smi ssed t he pet i t i on on June 17,  2003.   A 

year  l at er ,  Henl ey f i l ed anot her  mot i on wi t h t he di st r i ct  cour t  

seeki ng r el i ef  f r om t hat  deni al ;  t he di st r i ct  cour t  deni ed t he 

mot i on.   Henl ey di d not  appeal  t o t he Sevent h Ci r cui t  Cour t  of  

Appeal s.  

¶22 I n Apr i l  2004,  Adams f i l ed a pet i t i on f or  a wr i t  of  

habeas cor pus12 i n t he Uni t ed St at es Di st r i ct  Cour t  f or  t he 

East er n Di st r i c t  of  Wi sconsi n wi t h t he ass i st ance of  t he 

Wi sconsi n I nnocence Pr oj ect . 13  The di st r i ct  cour t  di smi ssed hi s 

pet i t i on on Januar y 11,  2005.   Unl i ke Henl ey,  Adams appeal ed hi s 

di smi ssal  t o t he Sevent h Ci r cui t  Cour t  of  Appeal s.  

¶23 On June 30,  2006,  t he Sevent h Ci r cui t  r ul ed i n Adams'  

f avor .   Adams v Ber t r and,  453 F. 3d 428 ( 7t h Ci r .  2006) .   I t  hel d 

                                                 
12 The r ecor d i s uncl ear  as t o why Adams'  habeas cor pus 

pet i t i on was f i l ed so much l at er  t han Henl ey' s.  

13 Henl ey,  who f i l ed hi s habeas cor pus pet i t i on a year  
ear l i er  t han Adams,  had r equest ed assi st ance f r om t he Wi sconsi n 
I nnocence Pr oj ect ,  but  di d not  r ecei ve assi st ance.  
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t hat  Adams'  counsel  was const i t ut i onal l y def i c i ent  f or  f ai l i ng 

t o i nvest i gat e and cal l  Demai n as a wi t ness.   I d.  at  437.   The 

cour t  expl ai ned t hat  Demai n coul d have r esol ved a di scr epancy 

bet ween S. E. S.  and Sheet s r egar di ng whet her  Sheet s and S. E. S.  

i nvi t ed t he def endant s t o t hei r  r oom.   I d.   The cour t  al so f ound 

gr eat  r el evance i n Demai n' s t est i mony i n Hi l l ' s t r i al  t hat  he 

saw S. E. S.  and t he t hr ee men i n a smoki ng ar ea out si de t he dor m 

r oom l at er  t hat  ni ght .   I d.   These t hi ngs,  t he cour t  expl ai ned,  

went  r i ght  t o t he hear t  of  t he i ssue of  consent .   I d.   The cour t  

hel d t hat  counsel  coul d not  have made an i nf or med choi ce about  

t r i al  st r at egy wi t hout  f i r st  i nvest i gat i ng Demai n.   I d.  

¶24 Tur ni ng t o t he pr ej udi ce pr ong of  t he i nef f ect i ve 

assi st ance anal ysi s,  t he cour t  hel d t hat  had Demai n t est i f i ed,  

t her e was " a r easonabl e pr obabi l i t y  t hat  t he out come of  Adams' s  

t r i al  woul d be di f f er ent . "   I d.  at  438.   Speci f i cal l y,  t he cour t  

bel i eved t hat  Demai n' s t est i mony woul d have cr i t i cal l y 

under mi ned S. E. S. ' s ver si on of  event s and i mpugned her  

cr edi bi l i t y .   I d.   The cour t  al so t ook not i ce of  t he hung j ur y 

i n and event ual  di smi ssal  of  Hi l l ' s  case,  i n whi ch Demai n had 

t est i f i ed.   I d.  

¶25 Fol l owi ng t he Sevent h Ci r cui t ' s  deci s i on,  t he St at e 

di smi ssed al l  char ges agai nst  Adams.  

¶26 Henl ey l ear ned of  Adams'  success i n f eder al  cour t ,  and 

on November  5,  2007,  he f i l ed a mot i on f or  a new t r i al  i n t he 

i nt er est  of  j ust i ce under  Wi s.  St at .  § 805. 15( 1) 14 based on t he 
                                                 

14 A det ai l ed di scussi on of  § 805. 15( 1)  i s cont ai ned i n Par t  
I I I . A. ,  i nf r a.  
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same cl ai ms t hat  had al r eady been r ej ect ed. 15  On Febr uar y 7,  

2008,  t he c i r cui t  cour t ——st i l l  pr esi ded over  by t he same j udge 

who over saw hi s t r i al  and deni ed hi s ear l i er  post convi ct i on 

mot i ons——gr ant ed Henl ey a new t r i al ,  f i ndi ng t hat  t he Sevent h 

Ci r cui t ' s  deci s i on i n t he Adams case showed t hat  " t he i ssue of  

consent ,  t he r eal  cont r over sy,  was not  f ul l y  t r i ed. "   I t  al so 

hel d t hat  a mot i on f or  a new t r i al  i n t he i nt er est  of  j ust i ce 

under  § 805. 15( 1)  i s not  r est r i ct ed by t he 20- day t i me 

l i mi t at i on set  f or t h i n Wi s.  St at .  § 805. 16( 1) .  

¶27 The St at e appeal ed t he deci s i on,  and t he cour t  of  

appeal s cer t i f i ed t he case t o t hi s cour t . 16  We accept ed t he 

cer t i f i cat i on.  

                                                 
15 At  t hi s poi nt ,  Henl ey was r epr esent ed by t he Wi sconsi n 

I nnocence Pr oj ect .  

16  The f i ve quest i ons cer t i f i ed by t he cour t  of  appeal s  
wer e:   

1)  whet her  t he c i r cui t  cour t  i s  per mi t t ed t o gr ant  a 
new t r i al  i n t he i nt er est  of  j ust i ce under  Wi s.  St at .  
§ 805. 15( 1)  wi t hout  t i me l i mi t ;  

2)  i f  i t  i s  not ,  whet her  t he c i r cui t  cour t  has 
i nher ent  aut hor i t y t o gr ant  t hi s r el i ef ;  

3)  i f  i t  does not ,  whet her  [ t he cour t  of  appeal s]  may 
use i t s power  of  di scr et i onar y r ever sal  under  Wi s.  
St at .  § 752. 35 t o r each back t o t he or i gi nal  j udgment  
of  convi ct i on and gr ant  t he same r el i ef ;  

4)  i f  i t  does not ,  whet her  [ t he cour t  of  appeal s]  has 
i nher ent  aut hor i t y t o gr ant  such r el i ef ;  and 

5)  i f  i t  does not ,  whet her  t he supr eme cour t  shoul d 
exer ci se i t s i nher ent  aut hor i t y t o gr ant  r el i ef  i n 
t hi s case.  
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I I I .  STANDARD OF REVI EW 

¶28 Under  Wi s.  Const .  ar t .  VI I ,  § 3( 3) ,  by accept i ng t he 

cer t i f i ed appeal ,  t hi s cour t  acqui r es j ur i sdi ct i on of  t he ent i r e 

appeal ,  not  mer el y t he quest i ons cer t i f i ed.   Am.  Fami l y Mut .  

I ns.  Co.  v.  Gol ke,  2009 WI  81,  ¶18,  319 Wi s.  2d 397,  768 

N. W. 2d 729.  

¶29 Thi s case r equi r es t he cour t  t o deci de t he j udi c i al  

aut hor i t y of  t he c i r cui t  cour t  and t o i nt er pr et  var i ous st at ut es 

r el at i ng t o j udi c i al  aut hor i t y.   The i ssue of  j udi c i al  aut hor i t y 

i s a quest i on of  l aw t hat  t hi s cour t  r evi ews de novo.   St at e v.  

McCl ar en,  2009 WI  69,  ¶14,  318 Wi s.  2d 739,  767 N. W. 2d 550.   

Li kewi se,  t he i nt er pr et at i on of  a st at ut e i s a quest i on of  l aw 

t hat  t hi s cour t  r evi ews de novo,  but  benef i t i ng f r om t he 

anal ysi s of  t he pr i or  cour t s.   St ar  Di r ect ,  I nc.  v.  Dal  Pr a,  

2009 WI  76,  ¶18,  319 Wi s.  2d 274,  767 N. W. 2d 898.  

I V.  DI SCUSSI ON 

¶30 Thi s case r ai ses sever al  i nt er est i ng quest i ons 

r egar di ng t he i nt er act i on bet ween post - t r i al  c i v i l  and cr i mi nal  

pr ocedur e,  as wel l  as r egar di ng t he i nher ent  aut hor i t y of  t he 

                                                                                                                                                             
Because we concl ude t hat  t he di st r i ct  cour t  does not  have t he 
power  t o or der  a new t r i al  under  t hese f act s,  we need not  
addr ess t he power  of  t he cour t  of  appeal s;  i t s  j ur i sdi ct i on i s 
appel l at e and i s pr emi sed on a val i d sui t  i n t he c i r cui t  cour t .   
Thus,  we have chosen not  t o addr ess t he t hi r d and f our t h 
quest i ons cer t i f i ed t o us.   We do,  however ,  addr ess one 
addi t i onal  i ssue r ai sed by Henl ey f or  t he f i r st  t i me bef or e t hi s 
cour t  r egar di ng or der i ng a new t r i al  f or  Henl ey on t he basi s of  
Wi s.  St at .  § 806. 07( 1) ( g)  or  ( h) .  
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cour t s.   We wi l l  addr ess t hese i ssues as t hey ar i se i n t he 

cont ext  of  Henl ey' s c l ai ms i n t hi s case.  

¶31 Henl ey asks t hat  t he c i r cui t  cour t ' s  awar d of  a new 

t r i al  i n t he i nt er est  of  j ust i ce be uphel d on any of  t hr ee 

bases:  ( 1)  Wi s.  St at .  § 805. 15( 1) ;  ( 2)  Wi s.  St at .  § 806. 07( 1) ( g)  

or  ( h) ;  or  ( 3)  t he c i r cui t  cour t ' s  i nher ent  aut hor i t y.   I n 

essence,  Henl ey suggest s t hat  a c i r cui t  cour t  has i nher ent  and 

st at ut or y aut hor i t y t o gr ant  a new t r i al  i n t he i nt er est  of  

j ust i ce t o a convi ct ed cr i mi nal  def endant  r egar dl ess of  t he 

case' s pr ocedur al  post ur e,  r egar dl ess of  how many t i mes t he same 

i ssues have been l i t i gat ed,  and r egar dl ess of  how many year s may 

have passed si nce t he def endant ' s convi ct i on.   I n t he event  t hat  

we r ej ect  Henl ey ' s ar gument s f or  t he c i r cui t  cour t ' s  aut hor i t y  

( whi ch we do) ,  Henl ey asks t hat  we use our  i nher ent  or  st at ut or y  

aut hor i t y t o gr ant  hi m a new t r i al .  

¶32 I n Par t  A,  we anal yze whet her  t he c i r cui t  cour t  had 

aut hor i t y t o or der  a new t r i al  i n t he i nt er est  of  j ust i ce under  

Wi s.  St at .  § 805. 15( 1) .   We concl ude t hat  § 805. 15( 1)  i s not  an 

avai l abl e pr ocedur al  mechani sm f or  Henl ey t o seek a new t r i al .   

I n Par t  B,  we exami ne whet her  t he c i r cui t  cour t ' s  awar d of  a new 

t r i al  can be uphel d al t er nat i vel y under  Wi s.  St at .  

§ 806. 07( 1) ( g)  or  ( h) .   Agai n,  we concl ude t hat  t hese pr ovi s i ons 

ar e not  avai l abl e t o Henl ey.   I n Par t  C,  we addr ess whet her  

Wi sconsi n c i r cui t  cour t s possess i nher ent  aut hor i t y apar t  f r om 

any st at ut or y or  common l aw pr ocedur al  mechani sm t o or der  a new 

t r i al  at  any t i me f or  any cr i mi nal  def endant .   We concl ude t hat  

t hey do not .   Fi nal l y,  i n Par t  D,  we addr ess,  i n t he exer ci se of  
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our  st at ut or y aut hor i t y,  whet her  Henl ey i s ent i t l ed t o a new 

t r i al  i n t he i nt er est  of  j ust i ce.   We ul t i mat el y concl ude t hat  

Henl ey i s not  ent i t l ed t o a new t r i al .  

A.  Wi sconsi n St at .  § 805. 15( 1)  

¶33 Henl ey f i r st  ur ges t hat  t he c i r cui t  cour t  had 

aut hor i t y under  Wi s.  St at .  § 805. 15( 1)  t o gr ant  hi m a new t r i al .   

He ar gues bot h t hat  § 805. 15( 1)  pr ovi des st at ut or y gr ounds f or  a 

c i r cui t  cour t  t o or der  a new t r i al  i n t he i nt er est  of  j ust i ce 

f or  cr i mi nal  def endant s,  and t hat  such a mot i on may be br ought  

at  any t i me because t he t i me l i mi t s gover ni ng such mot i ons i n 

§ 805. 16( 1)  ar e i nappl i cabl e i n cr i mi nal  cases.  

¶34 The St at e agr ees t hat  § 805. 15( 1)  i s a pr oper  vehi c l e 

f or  cr i mi nal  def endant s t o seek a new t r i al  i n t he i nt er est  of  

j ust i ce.   However ,  i t  mai nt ai ns t hat  any such mot i on must  be 

br ought  wi t hi n 20 days f ol l owi ng convi ct i on pur suant  t o 

§ 805. 16( 1) .  

¶35 I n i t s ami cus br i ef ,  t he Of f i ce of  t he St at e Publ i c 

Def ender  ar gues t hat  nei t her  § 805. 15( 1)  nor  § 805. 16( 1)  ar e 

appl i cabl e t o cr i mi nal  cases;  t hese gover n new t r i al s i n t he 

i nt er est  of  j ust i ce i n onl y c i v i l  cases. 17 

¶36 Thus,  t he quest i on i s whet her  § 805. 15( 1)  i s a pr oper  

st at ut or y vehi c l e f or  cr i mi nal  def endant s seeki ng a new t r i al  i n 

                                                 
17 The ami cus br i ef  f r om t he Of f i ce of  t he St at e Publ i c 

Def ender  nonet hel ess ur ges us t o af f i r m t he ci r cui t  cour t ' s  
awar d of  a new t r i al ,  but  on t he gr ounds of  t he c i r cui t  cour t ' s  
i nher ent  aut hor i t y.  
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t he i nt er est  of  j ust i ce,  and i f  i t  i s ,  whet her  such a mot i on i s 

gover ned by t he t i me r est r i ct i ons i n § 805. 16( 1) .  

¶37 Wi sconsi n St at .  § 805. 15( 1)  pr ovi des:  

Mot i on.   A par t y  may move t o set  asi de a ver di c t  and 
f or  a new t r i al  because of  er r or s i n t he t r i al ,  or  
because t he ver di ct  i s  cont r ar y t o l aw or  t o t he 
wei ght  of  evi dence,  or  because of  excessi ve or  
i nadequat e damages,  or  because of  newl y- di scover ed 
evi dence,  or  i n t he i nt er est  of  j ust i ce.   ( Emphasi s 
added. )  

¶38 Wi sconsi n St at .  § 805. 16 i s ent i t l ed,  " Ti me f or  

mot i ons af t er  ver di ct . "   I t  pr ovi des i n r el evant  par t :  

( 1)  Mot i ons af t er  ver di ct  shal l  be f i l ed and ser ved 
wi t hi n 20 days af t er  t he ver di c t  i s  r ender ed,  unl ess 
t he cour t ,  wi t hi n 20 days af t er  t he ver di ct  i s  
r ender ed,  set s a l onger  t i me by an or der  speci f y i ng 
t he dat es f or  f i l i ng mot i ons,  br i ef s or  ot her  
document s.  

¶39 We agr ee wi t h t he St at e Publ i c Def ender  t hat  

§ 805. 15( 1)  does not  pr ovi de st at ut or y gr ounds f or  a cr i mi nal  

def endant  t o seek a new t r i al  i n t he i nt er est  of  j ust i ce.   We 

r each t hi s concl usi on because:  ( 1)  t he t ext  of  § 805. 15( 1)  

suggest s t hat  i t  appl i es t o c i v i l  cases onl y;  ( 2)  t he t ext  of  

§ 805. 16( 1)  suggest s t hat  t he 20- day t i me l i mi t  appl i es t o 

mot i ons under  § 805. 15( 1) ,  but  such a t i me l i mi t  i s  absur d i n 

t he cr i mi nal  cont ext ;  ( 3)  §§ 974. 02 and 974. 06,  by t hei r  t er ms,  

pr ovi de t he pr i mar y st at ut or y means of  post convi ct i on,  appeal ,  

and post - appeal  r el i ef  f or  cr i mi nal  def endant s,  and al l owi ng 

mot i ons under  § 805. 15( 1)  r ender s t hese pr ovi s i ons i r r el evant ;  

and ( 4)  t he st at ut or y hi st or y of  §§ 805. 15,  805. 16,  and 974. 02 
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r eveal  t hat  §§ 805. 15( 1)  and 805. 16( 1)  do not  appl y t o cr i mi nal  

cases.  

¶40 Fi r st ,  § 805. 15( 1)  pr ovi des t ext ual  c l ues t hat  i t  does 

not  appl y t o cr i mi nal  cases.   Thi s subsect i on r ef er s t o mot i ons 

af t er  " ver di ct . "   I n a cr i mi nal  case,  such mot i ons ar e cal l ed 

" post convi ct i on"  mot i ons.   See Wi s.  St at .  § ( Rul e)  809. 30( 1) ( c)  

& ( 2) ( a) .   Addi t i onal l y,  § 805. 15( 1)  r ef er s t o " excessi ve or  

i nadequat e damages"  as one of  t he gr ounds f or  a mot i on.   Such a 

mot i on woul d appl y onl y i n c i v i l  cases.   Whi l e not  di sposi t i ve,  

t hese t ext ual  c l ues suppor t  our  concl usi on t hat  § 805. 15( 1)  does 

not  appl y t o cr i mi nal  def endant s.  

¶41 Second,  t he t ext  of  § 805. 16( 1)  makes cl ear  t hat  i t  

appl i es t o mot i ons made under  § 805. 15( 1) .   The t i me l i mi t s i n 

§ 805. 16( 1)  appl y t o " [ m] ot i ons af t er  ver di ct . "   A mot i on " f or  a 

new t r i al  .  .  .  i n t he i nt er est  of  j ust i ce"  under  § 805. 15( 1)  

i s,  by def i ni t i on,  a mot i on af t er  t he ver di ct .   I f  t hi s does not  

make i t  pl ai n enough,  § 805. 16( 4)  st at es t hat  t he 20- day post -

ver di ct  t i me l i mi t  i n § 805. 16( 1)  does not  appl y t o mot i ons f or  

a new t r i al  based on newl y di scover ed ev i dence.   Newl y 

di scover ed evi dence i s one of  t he mot i ons,  al ong wi t h a new 

t r i al  i n t he i nt er est  of  j ust i ce,  aut hor i zed by § 805. 15( 1) .   I n 

ot her  wor ds,  by cr eat i ng an except i on,  t he s t at ut e c l ear l y 

assumes t hat  a mot i on f or  a new t r i al  because of  newl y 

di scover ed evi dence aut hor i zed by § 805. 15( 1)  i s a mot i on af t er  

t he ver di ct  and woul d ot her wi se be gover ned by t he 20- day t i me 

l i mi t .  
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¶42 Henl ey does not  appear  t o di sput e t hi s t ext ual  

evi dence l i mi t i ng mot i ons under  § 805. 15( 1)  t o t hose f i l ed 

wi t hi n t he t i me l i mi t s speci f i ed i n § 805. 16( 1) .   Rat her ,  Henl ey 

poi nt s t o § 972. 11( 1) ,  whi ch st at es t hat  c i v i l  r ul es appl y t o 

cr i mi nal  cases " unl ess t he cont ext  of  a sect i on or  r ul e 

mani f est l y r equi r es a di f f er ent  const r uct i on. "   Henl ey mai nt ai ns 

t hat  t he 20- day t i me l i mi t  i n § 805. 16( 1)  cannot  appl y t o 

mot i ons under  § 805. 15( 1)  i n t he cr i mi nal  cont ext  because such a 

const r uct i on woul d be absur d.   The st at ut e,  Henl ey r ecogni zes,  

r equi r es mot i ons af t er  ver di ct  t o be f i l ed and ser ved wi t hi n 20 

days af t er  t he " ver di ct "  i s  r ender ed.   But  Henl ey poi nt s out  

t hat  i n cr i mi nal  cases,  t he ver di ct  i s  not  t he end of  t he case;  

sent enci ng st i l l  must  f ol l ow.   Thi s means t hat  a mot i on f or  a 

new t r i al  i n t he i nt er est  of  j ust i ce woul d,  i n many cases,  need 

t o be f i l ed bef or e t he sent ence has been i mposed and bef or e 

appel l at e counsel  has even been appoi nt ed.   Thi s woul d cr eat e 

pi ecemeal  consi der at i on of  post convi ct i on i ssues,  and i f  a 

§ 805. 15( 1)  mot i on wer e r ai sed,  mi ght  f or ecl ose t he 

consi der at i on of  i ssues bef or e a f ul l  r evi ew of  t he case by 

appel l at e counsel .   The St at e' s posi t i on,  Henl ey ar gues,  s i mpl y 

does not  make sense.  

¶43 We agr ee wi t h Henl ey t hat  t he St at e' s i nt er pr et at i on 

of  t he st at ut e does not  wor k.   However ,  nei t her  does Henl ey' s.   

Henl ey ar gues t hat  t he t i me l i mi t s,  c l ear l y appl i cabl e i n t he 

c i v i l  cont ext ,  do not  appl y i n t he cr i mi nal  cont ext .   Rat her ,  

under  Henl ey' s appr oach,  § 805. 15( 1)  i s avai l abl e t o cr i mi nal  

def endant s wi t hout  a t i me l i mi t !   Thi s cannot  be,  ei t her .  
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¶44 Henl ey shoul d not  be l ooki ng t o t he c i v i l  s t at ut es f or  

gui dance r egar di ng hi s post convi ct i on opt i ons.   The l egi s l at ur e 

has al r eady cr eat ed § 974. 02 and § 974. 06,  whi ch,  by t hei r  

t er ms,  pr ovi de t he pr i mar y st at ut or y means of  post convi ct i on 

r el i ef  f or  cr i mi nal  def endant s.   See St at e ex r el .  Col eman v.  

McCaught r y,  2006 WI  49,  ¶16,  290 Wi s.  2d 352,  714 N. W. 2d 900 

( not i ng t hat  a convi ct ed cr i mi nal  def endant  may seek 

post convi ct i on r el i ef  wi t h a post convi ct i on mot i on and di r ect  

appeal  under  § 974. 02 and §  ( Rul e)  809. 30,  and may col l at er al l y 

at t ack hi s convi ct i on under  § 974. 06 or  v i a a pet i t i on f or  a 

wr i t  of  habeas cor pus) .  

¶45 Chapt er  974 of  t he Wi sconsi n St at ut es i s ent i t l ed,  

" Cr i mi nal  Pr ocedur e——Appeal s,  New Tr i al s and Wr i t s of  Er r or . "   

Thus,  al t hough ci v i l  pr ocedur al  mechani sms exi st ,  t he 

l egi s l at ur e has speci f i cal l y cr eat ed a separ at e chapt er  

gover ni ng cr i mi nal  pr ocedur e.  

¶46 Wi t hi n t hat  chapt er ,  § 974. 02 appl i es t o,  as i t s  t i t l e 

st at es,  " [ a] ppeal s and post convi ct i on r el i ef  i n cr i mi nal  cases. "   

Subsect i on ( 1)  st at es i n r el evant  par t :  

A mot i on f or  post convi ct i on r el i ef  ot her  t han under  s.  
974. 06 or  974. 07( 2)  by t he def endant  i n a cr i mi nal  
case shal l  be made i n t he t i me and manner  pr ovi ded i n 
s.  809. 30.   An appeal  by t he def endant  i n a cr i mi nal  
case f r om a j udgment  of  convi ct i on or  f r om an or der  
denyi ng a post convi ct i on mot i on or  f r om bot h shal l  be 
t aken i n t he t i me and manner  pr ovi ded i n ss.  808. 04( 3)  
and 809. 30.   ( Emphasi s added. )  

¶47 The l anguage her e i s excl usi ve and unequi vocal .   Wi t h 

t he except i on of  mot i ons under  § 974. 06 ( di scussed bel ow)  or  
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under  § 974. 07( 2)  ( r el at i ng t o DNA t est i ng) ,  a mot i on f or  

post convi ct i on r el i ef  by a cr i mi nal  def endant  " shal l  be"  

gover ned by § ( Rul e)  809. 30.   Si mi l ar l y,  an appeal  by a cr i mi nal  

def endant  f r om a j udgment  of  convi ct i on or  deni al  of  a 

post convi ct i on mot i on or  bot h " shal l  be"  gover ned by § 808. 04( 3)  

and § ( Rul e)  809. 30.   Sect i on 808. 04( 3)  st at es,  " Except  as 

pr ovi ded i n subs.  ( 4)  and ( 7) ,  an appeal  i n a pr oceedi ng under  

s.  971. 17,  a cr i mi nal  case,  or  a case under  ch.  48,  51,  55,  938,  

or  980 shal l  be i ni t i at ed wi t hi n t he t i me per i od speci f i ed i n s.  

809. 30( 2)  or  809. 32( 2) ,  whi chever  i s appl i cabl e. "   ( Emphasi s 

added. )   Subsect i on ( 4)  appl i es t o appeal s by t he St at e,  and 

subsect i on ( 7)  r el at es t o adopt i on or der s.   Sect i on ( Rul e)  

809. 32 appl i es onl y t o no- mer i t  r epor t s.   I n ot her  wor ds,  

§ 974. 02 st at es t hat  post convi ct i on r el i ef  and appeal s by 

cr i mi nal  def endant s l i ke Henl ey " shal l  be"  gover ned by § ( Rul e)  

809. 30.  

¶48 Sect i on ( Rul e)  809. 30 est abl i shes ver y speci f i c  

pr ocedur es and t i me l i mi t at i ons f or  pur sui ng post convi ct i on 

r el i ef .   I t  del i neat es pr ocedur es and deadl i nes f or  gi v i ng 

not i ce of  i nt ent  t o move f or  post convi ct i on r el i ef  or  appeal . 18  

I t  al so gi ves i nst r uct i ons f or  cr eat i ng t he r ecor d19 and secur i ng 

appoi nt ment  of  counsel . 20  Sect i on ( Rul e)  809. 30( 2)  makes cl ear  

                                                 
18 Not i ce of  i nt ent  t o pur sue post convi ct i on r el i ef  must  be 

made wi t hi n 20 days af t er  sent enci ng.   Wi s.  St at .  § ( Rul e)  
809. 30( 2) ( b) .  

19 See Wi s.  St at .  § ( Rul e)  809. 30( 2) ( e) - ( g) .  

20 See Wi s.  St at .  § ( Rul e)  809. 30( 2) ( d) - ( e) .  
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t hat  per sons seeki ng post convi ct i on r el i ef ——def i ned i n § ( Rul e)  

809. 30( 1) ( c)  as an appeal  or  a mot i on f or  post convi ct i on r el i ef —

—" shal l  compl y wi t h t hi s sect i on. "  

¶49 Thus,  § 974. 02 and § ( Rul e)  809. 30 i ndi cat e t hat  

convi ct ed cr i mi nal  def endant s wi shi ng t o chal l enge t hei r  

convi ct i on t hr ough a post convi ct i on mot i on,  appeal ,  or  bot h,  

must  abi de by t hese sect i ons.  

¶50 Si mi l ar l y,  § 974. 06 pr ovi des t he pr i mar y st at ut or y 

mechani sm f or  convi ct ed cr i mi nal  def endant s " [ a] f t er  t he t i me 

f or  appeal  or  post convi ct i on r emedy pr ovi ded i n s.  974. 02 has 

expi r ed. "   Sect i on 974. 06( 1)  pr ovi des:  

Af t er  t he t i me f or  appeal  or  post convi ct i on r emedy 
pr ovi ded i n s.  974. 02 has expi r ed,  a pr i soner  i n 
cust ody under  sent ence of  a cour t  or  a per son 
convi ct ed and pl aced wi t h a vol unt eer s i n pr obat i on 
pr ogr am under  s .  973. 11 cl ai mi ng t he r i ght  t o be 
r el eased upon t he gr ound t hat  t he sent ence was i mposed 
i n v i ol at i on of  t he U. S.  const i t ut i on or  t he 
const i t ut i on or  l aws of  t hi s st at e,  t hat  t he cour t  was 
wi t hout  j ur i sdi ct i on t o i mpose such sent ence,  or  t hat  
t he sent ence was i n excess of  t he maxi mum aut hor i zed 
by l aw or  i s  ot her wi se subj ect  t o col l at er al  at t ack,  
may move t he cour t  whi ch i mposed t he sent ence t o 
vacat e,  set  asi de or  cor r ect  t he sent ence.  

¶51 Sect i on 974. 06 was cr eat ed i n 1969.   Accor di ng t o t he 

annot at i ons,  t he sect i on " r epr esent s t he f i r st  Wi sconsi n at t empt  

at  a compr ehensi ve post - convi ct i on st at ut e whi ch wi l l  af f or d an 

al l  encompassi ng r emedy f or  def endant s chal l engi ng t hei r  

convi ct i ons. "   ( Emphasi s added. )   Thi s st at ut e was " desi gned t o 

r epl ace habeas cor pus as t he pr i mar y met hod i n whi ch a def endant  

can at t ack hi s convi ct i on af t er  t he t i me f or  appeal  has 

expi r ed. "   St at e v.  Escal ona- Nar anj o,  185 Wi s.  2d 168,  176,  517 
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N. W. 2d 157 ( 1994)  ( quot i ng Howar d B.  Ei senber g,  Post - Convi ct i on 

Remedi es i n t he 1970' s,  56 Mar q.  L.  Rev.  69,  79 ( 1972) ) .   The 

goal  of  § 974. 06 was t o cr eat e a compr ehensi ve st r at egy t hat  

i nvol ved:  

( 1)  pr ovi di ng a s i ngl e,  uni t ar y,  post convi ct i on r emedy 
t o be used i n pl ace of  al l  ot her  st at e r emedi es 
( except  di r ect  r evi ew) ;  ( 2)  pr ov i di ng a r emedy f or  al l  
gr ounds f or  at t acki ng t he val i di t y of  a convi ct i on or  
sent ence i n a cr i mi nal  case;  and ( 3)  r equi r i ng a 
def endant  t o pr esent  al l  of  hi s or  her  c l ai m( s)  f or  
at t ack on a convi ct i on or  sent ence i n hi s or  her  
i ni t i al  post convi ct i on pr oceedi ng,  unl ess t her e exi st s 
a suf f i c i ent  r eason why t he cl ai m( s)  wer e not  r ai sed 
i n t he i ni t i al  pr oceedi ng.  

St at e v.  Lo,  2003 WI  107,  ¶20,  264 Wi s.  2d 1,  665 N. W. 2d 756.   

Si nce i t s adopt i on,  t he subst ant i ve por t i ons of  § 974. 06 have 

r emai ned unchanged,  except  f or  t he addi t i on i n 1977 t hat  

§ 974. 06 i s onl y avai l abl e " [ a] f t er  t he t i me f or  appeal  or  

post convi ct i on r emedy pr ovi ded i n s.  974. 02 has expi r ed. "  

¶52 Af t er  a convi ct ed cr i mi nal  def endant ' s r i ght s under  

§ 974. 02 have been exhaust ed,  t he pr i mar y met hod of  chal l engi ng 

a convi ct i on i s § 974. 06.   We have st at ed t hat  a § 974. 06 mot i on 

" i s l i mi t ed i n scope t o mat t er s of  j ur i sdi ct i on or  of  

const i t ut i onal  di mensi ons.   The mot i on must  not  be used t o r ai se 

i ssues di sposed of  by a pr evi ous appeal . "   Pet er son v.  St at e,  54 

Wi s.  2d 370,  381,  195 N. W. 2d 837 ( 1972) .   We have f ur t her  

expl ai ned t hat  i ssues cannot  f or m t he basi s f or  a § 974. 06 

mot i on unl ess a " suf f i c i ent  r eason"  exi st s f or  t he f ai l ur e t o 

al l ege or  adequat el y r ai se t he i ssue on appeal  or  i n a pr evi ous 

§ 974. 06 mot i on.   Escal ona- Nar anj o,  185 Wi s.  2d at  181—82.    
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¶53 Sect i on 974. 06,  t hen,  was cl ear l y desi gned t o be t he 

pr i mar y st at ut or y vehi c l e21 f or  a convi ct ed cr i mi nal  def endant  t o 

chal l enge hi s conf i nement  f ol l owi ng t he exhaust i on of  hi s 

post convi ct i on and appeal  r i ght s under  § 974. 02.   The goal  of  

t hi s st at ut e,  a goal  cent r al  t o t he f ai r  and ef f i c i ent  

admi ni st r at i on of  j ust i ce,  i s  f i nal i t y.   Escal ona- Nar anj o,  185 

Wi s.  2d at  185 ( " We need f i nal i t y i n our  l i t i gat i on. " ) .  

¶54 I n § 974. 02,  t he l egi s l at ur e has cr eat ed a pr ocess 

wher e cl ai ms must  be r ai sed i mmedi at el y t hr ough t he 

post convi ct i on and/ or  appeal s pr ocess. 22  Then,  once t hi s pr ocess 

i s f i ni shed,  a l i mi t ed r i ght  of  r evi ew exi st s pur suant  t o 

§ 974. 06 t o chal l enge t he convi ct i on on t he gr ounds t hat  i t  

v i ol at es t he st at e or  f eder al  const i t ut i on,  t hat  t he cour t  

l acked j ur i sdi ct i on,  or  t hat  t he sent ence was i n excess of  t he 

                                                 
21 Out si de of  § 974. 06,  def endant s may st i l l  f i l e t he 

f ol l owi ng:  

( 1)  a pet i t i on f or  a wr i t  of  habeas cor pus i n f eder al  cour t  
( 28 U. S. C.  § 2254 ( 2000) ) ;  

( 2)  a wr i t  of  er r or  cor am nobi s ( see Jessen v.  St at e,  95 
Wi s.  2d 207,  290 N. W. 2d 685 ( 1980) ) ;  

( 3)  a st at e habeas pet i t i on chal l engi ng t he ef f ect i veness 
of  post convi ct i on counsel  ( see St at e ex r el .  Rot her i ng v.  
McCaught r y,  205 Wi s.  2d 675,  556 N. W. 2d 136 ( Ct .  App.  1996) ) ;  
and 

( 4)  a pet i t i on chal l engi ng hi s appel l at e at t or ney' s 
ef f ect i veness ( see St at e v.  Kni ght ,  168 Wi s.  2d 509,  484 
N. W. 2d 540 ( 1992) ) .  

22 A separ at e st at ut e gover ns appeal s by t he St at e.   See 
Wi s.  St at .  § 974. 05.  
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l aw or  i s subj ect  t o col l at er al  at t ack on some ot her  basi s.   

Such cl ai ms,  of  cour se,  ar e subj ect  t o t he pr ocedur al  bar  

ar t i cul at ed i n Escal ona- Nar anj o.  

¶55 Al l owi ng mot i ons i n t he i nt er est  of  j ust i ce under  

§ 805. 15( 1)  at  any t i me r ender s l i mi t at i ons under  § 974. 02 and 

§ 974. 06 i r r el evant .   These st at ut es woul d make no sense i f  

mot i ons under  § 805. 15( 1)  coul d be br ought  at  any t i me.   No 

cr i mi nal  def endant  woul d l i mi t  t hemsel ves t o br i ngi ng a mot i on 

under  § 974. 06,  f or  exampl e,  i f  t he br oader  gr ounds i n § 805. 15 

wer e al ways avai l abl e,  no mat t er  how many t i mes a mot i on on 

t hose same gr ounds had been br ought ,  and no mat t er  how l ong i t  

had been si nce t he convi ct i on.   Henl ey' s const r uct i on of  

§ 805. 15( 1)  and § 805. 16( 1) ,  t hen,  whi ch woul d al l ow convi ct ed 

cr i mi nal s t o br i ng a mot i on f or  a new t r i al  whenever  t hey want ,  

i s  pl ai nl y unr easonabl e.   I ndeed,  t he cont ext  of  § 805. 15( 1)  

mani f est l y r equi r es a di f f er ent  const r uct i on t han t he one 

of f er ed by Henl ey.   See § 972. 11( 1) .  

¶56 Fi nal l y,  t he st at ut or y hi st or y of  §§ 805. 15,  805. 16,  

974. 02,  and ( Rul e)  809. 30 make cl ear  t hat  §§ 805. 15( 1)  and 

805. 16( 1)  do not  appl y t o cr i mi nal  cases.  

¶57 Bef or e 1975,  t he Wi sconsi n St at ut es had separ at e,  

near l y i dent i cal  pr ovi s i ons gover ni ng mot i ons f or  new t r i al s.   

Sect i on 270. 49( 1)  ( 1971- 72)  gover ned mot i ons f or  new t r i al s i n 

c i v i l  cases.   I t  pr ovi ded:  

Mot i on f or  new t r i al .  ( 1)  A par t y may move t o set  
asi de a ver di ct  and f or  a new t r i al  because of  er r or s 
i n t he t r i al  or  because t he ver di ct  i s  cont r ar y t o l aw 
or  t o t he ev i dence,  or  f or  excessi ve or  i nadequat e 
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damages or  i n t he i nt er est  of  j ust i ce;  but  such mot i on 
must  be made and hear d wi t hi n 2 mont hs af t er  t he 
ver di ct  i s  r ender ed.  

Sect i on 270. 50 ( 1971- 72)  pr ovi ded separ at e gr ounds f or  a new 

t r i al  i n t he event  of  newl y di scover ed evi dence;  such a mot i on 

was r equi r ed t o be made wi t hi n one year  of  t he ver di ct  or  

f i ndi ng.  

¶58 Sect i on 974. 02( 1)  ( 1971- 72) ,  on t he ot her  hand,  was 

t he anal ogous and near l y i dent i cal  pr ovi s i on cover i ng cr i mi nal  

cases:  

New t r i al .  ( 1)  I n f el oni es, 23 a def endant  may move i n 
wr i t i ng or  wi t h t he consent  of  t he st at e on t he r ecor d 
t o set  asi de a j udgment  of  convi ct i on and f or  a new 
t r i al  i n t he i nt er est  of  j ust i ce,  or  because of  er r or  
i n t he t r i al  or  because of  er r or  i n t he j ur y 
i nst r uct i ons,  or  because t he j udgment  of  convi ct i on i s 
not  suppor t ed by t he evi dence or  i s cont r ar y t o l aw,  
or  based on newl y di scover ed evi dence;  but  such mot i on 
must  be made,  hear d and deci ded wi t hi n 90 days af t er  
t he j udgment  of  convi ct i on i s ent er ed.   ( Emphasi s and 
f oot not e added. )  

Thus,  t hi s cr i mi nal  pr ocedur e st at ut e expr essl y pr ovi ded f or  a 

new t r i al  i n t he i nt er est  of  j ust i ce.   Such a mot i on was 

r equi r ed t o be hear d and deci ded wi t hi n 90 days of  t he j udgment  

of  convi ct i on.  

¶59 I n 1975,  § 270. 49 and § 270. 50 wer e r ewr i t t en and 

r el ocat ed.   Two new st at ut es wer e cr eat ed——§ 805. 15 and 

§ 805. 16.   The Judi c i al  Counci l  Commi t t ee' s Not e,  1974,  t o 

§ 805. 15 st at ed i t s pur pose:  " The f i r st  sent ence of  sub. ( 1)  

r est at es t he gr ounds on whi ch new t r i al s have been al l owed i n 

                                                 
23 Mi sdemeanor  appeal s wer e separ at el y gover ned by Wi s.  

St at .  § 974. 01 ( 1971- 72) .  



No.  2008AP697- CR   

 

26 
 

Wi sconsi n under  ss.  270. 49- . 50. "   The new § 805. 15 di d not  

cont ai n t he t i me l i mi t at i ons f or  such mot i ons;  t hese wer e pl aced 

i n t he new § 805. 16.   These st at ut es cont i nued t o use 

subst ant i al l y  t he same l anguage f r om t he ol d § 270. 49,  basi ng 

t he oppor t uni t y and t i me f r ame f or  such mot i ons on t he ver di ct .  

¶60 At  t he same t i me i t  made t hese changes t o c i v i l  post -

ver di ct  pr ocedur e,  t he l egi s l at ur e l ef t  unt ouched t he anal ogous 

passage i n § 974. 02.   I t  st i l l  pr ovi ded f or  mot i ons f or  a new 

t r i al  i n t he i nt er est  of  j ust i ce,  among ot her  r easons,  and 

r et ai ned t he r equi r ement  t hat  such mot i ons be " made,  hear d and 

deci ded wi t hi n 90 days af t er  t he j udgment  of  convi ct i on i s 

ent er ed, "  unl ess ext ended.   § 974. 02 ( 1975- 76) .  

¶61 Thus,  t he st at ut or y hi st or y makes cl ear  t hat  § 805. 15 

was not  i nt ended t o appl y t o cr i mi nal  appeal s,  and t hat  t he 

l egi s l at ur e r et ai ned separ at e ( t hough si mi l ar )  pr ocesses and 

gr ounds f or  cr i mi nal  appeal s i n § 974. 02.  

¶62 The l egi s l at ur e act ed agai n i n 1977 t o r evi se t he 

cr i mi nal  code.   I t  made sever al  changes,  i ncl udi ng changes t o 

§ 974. 02.   The new ver si on pr ovi ded t hat  cr i mi nal  appeal s and 

mot i ons f or  post convi ct i on r el i ef  i n f el ony cases ( al ong wi t h 

sever al  ot her  v i ol at i ons)  wer e r equi r ed t o " be t aken i n t he t i me 

and manner  pr ovi ded i n ss.  809. 30 and 809. 40. "   Sect i ons ( Rul e)  

809. 30 and ( Rul e)  809. 40 wer e newl y cr eat ed sect i ons,  t he f or mer  

appl y i ng t o f el ony cr i mi nal  cases,  among ot her  t hi ngs,  and t he 
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l at t er  appl y i ng t o mi sdemeanor s. 24  Lef t  out  of  t he new ver si on 

of  § 974. 02 wer e t he var i ous gr ounds f or  appeal  or  

post convi ct i on r el i ef ,  i ncl udi ng a new t r i al  i n t he i nt er est  of  

j ust i ce.   The l egi s l at i ve hi st or y does not  i ndi cat e why t he 

l egi s l at ur e r emoved t hese st at ed gr ounds.   Though t he 

l egi s l at ur e made mi nor  wor di ng var i at i ons i n t he i nt er veni ng 

year s,  §§ 805. 15( 1) ,  805. 16( 1) ,  and 974. 02 have r emai ned 

subst ant i al l y  t he same si nce t he 1977 r evi s i ons.  

¶63 Thi s r ai ses t he quest i on——can convi ct ed cr i mi nal  

def endant s st i l l  seek a new t r i al  i n t he i nt er est  of  j ust i ce?  

The answer  i s cer t ai nl y yes.   The el i mi nat i on of  t he speci f i c  

gr ounds f or  r el i ef  i n § 974. 02 di d not  el i mi nat e t he r i ght  t o 

seek post convi ct i on r el i ef  on t hose gr ounds;  t hose gr ounds ar e 

s i mpl y not  i t emi zed i n t he st at ut e.   Mot i ons f or  a new t r i al  i n 

t he i nt er est  of  j ust i ce ar e r out i nel y br ought  dur i ng t he 

post convi ct i on mot i on and appeal s pr ocess under  § 974. 02 and 

§ ( Rul e)  809. 30. 25  See,  e. g. ,  St at e v.  Johnson,  135 Wi s.  2d 453,  

455,  400 N. W. 2d 502 ( Ct .  App.  1986)  ( as par t  of  def endant ' s 

appeal ,  consi der i ng whet her  def endant  was ent i t l ed t o a new 

t r i al  i n t he i nt er est  of  j ust i ce) ;  L.  Mi chael  Tobi n & Pat r i ck J.  

                                                 
24 The cur r ent  ver si on of  § ( Rul e)  809. 30 appl i es,  wi t h some 

except i ons,  t o al l  cr i mi nal  cases,  i ncl udi ng mi sdemeanor s.   See 
Wi s.  St at .  § ( Rul e)  809. 30( 2) ( a) .  

25 For  t he r easons expl ai ned above,  a mot i on f or  a new t r i al  
i n t he i nt er est  of  j ust i ce under  § 974. 06 woul d not  pass must er  
unl ess i t  i nvol ved one of  t he t ypes of  c l ai ms al l owed by t he 
st at ut e,  and unl ess i t  was associ at ed wi t h a mor e speci f i c  
" suf f i c i ent  r eason"  al l owi ng i t  t o pass t he Escal ona bar .   
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Devi t t ,  Wi sconsi n Cr i mi nal  Def ense Manual ,  § 9. 11 ( 2008)  

( st at i ng t hat  a mot i on f or  a new t r i al  i s  gener al l y par t  of  

post convi ct i on pr act i ce under  § ( Rul e)  809. 30,  and one of  t he 

gr ounds f or  such a mot i on i s t he i nt er est  of  j ust i ce) .   Dur i ng 

t he appel l at e pr ocess under  § 974. 02 and § ( Rul e)  809. 30,  

def endant s may al so appeal  t o t he di scr et i onar y power  of  t he 

cour t  of  appeal s t o or der  a new t r i al  i n t he i nt er est  of  j ust i ce 

under  § 752. 35, 26 and t o our  s i mi l ar  power  i n an appeal  bef or e 

t hi s cour t  under  § 751. 06.  

¶64 The conf usi on over  t hi s appear s t o be t he r eason why 

some cour t s have consi der ed a cr i mi nal  def endant ' s mot i on f or  a 

new t r i al  i n t he i nt er est  of  j ust i ce t o be under  § 805. 15.   

Henl ey poi nt s,  f or  exampl e,  t o St at e v.  Har p ( Har p I I ) ,  whi ch 

af f i r med t he ci r cui t  cour t ' s  di scr et i onar y aut hor i t y t o or der  a 

new t r i al  i n t he i nt er est  of  j ust i ce under  § 805. 15( 1) .   161 

Wi s.  2d 773,  775,  469 N. W. 2d 210 ( Ct .  App.  1991) .   I mpor t ant l y,  

t he awar d of  a new t r i al  i n t he i nt er est  of  j ust i ce i n Har p I I  

came i n r esponse t o t he def endant ' s mot i on f or  post convi ct i on 

r el i ef  under  § 974. 02.   See St at e v.  Har p ( Har p I ) ,  150 

Wi s.  2d 861,  867,  443 N. W. 2d 38 ( Ct .  App.  1989) .   I t  was not  a 

separ at e mot i on unt et her ed f r om t he nor mal  cr i mi nal  

post convi ct i on pr ocess ( § 974. 02) .   The cour t  of  appeal s i n Har p 

                                                 
26 The cour t  of  appeal s '  j ur i sdi ct i on i s pr i mar i l y  

appel l at e,  wi t h or i gi nal  j ur i sdi ct i on " onl y t o i ssue pr er ogat i ve 
wr i t s. "   Wi s.  St at .  § 752. 01( 1) - ( 2) .   Ther ef or e,  a mot i on 
seeki ng a new t r i al  under  § 752. 35 woul d have t o occur  dur i ng an 
appeal  under  Wi s.  St at .  § 974. 02.   The t ext  of  § 752. 35 al so 
l i mi t s i t s appl i cabi l i t y  t o " an appeal  t o t he cour t  of  appeal s. "  
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I I  r i ght l y concl uded t hat  t he c i r cui t  cour t  may or der  a new 

t r i al  i n t he i nt er est  of  j ust i ce,  and st at ed t hat  t he st andar d 

was i dent i cal  t o t he st andar d out l i ned f or  t he cour t  of  appeal s 

i n § 752. 35.   Har p I I ,  161 Wi s.  2d at  779.   The cour t ' s  f ocus i n 

t hat  case was on t he pr oper  st andar d f or  a new t r i al  i n t he 

c i r cui t  cour t  i n t he i nt er est  of  j ust i ce,  not  whet her  t he mot i on 

was pr oper l y br ought  under  § 805. 15( 1) .   Ot her  cour t s,  i ncl udi ng 

t hi s cour t ,  have si mi l ar l y const r ued a cr i mi nal  def endant ' s 

mot i on f or  a new t r i al  i n t he i nt er est  of  j ust i ce dur i ng t he 

post convi ct i on and appeal s pr ocess as one under  § 805. 15( 1) .   

See,  e. g. ,  St at e v.  Vennemann,  180 Wi s.  2d 81,  85- 86,  508 

N. W. 2d 404 ( 1993) ;  St at e v.  Wi l l i ams,  2006 WI  App 212,  ¶10,  296 

Wi s.  2d 834,  723 N. W. 2d 719;  St at e v.  Bel l ows,  218 Wi s.  2d 614,  

618,  582 N. W. 2d 53 ( Ct .  App.  1998) ;  St at e v.  Br ewer ,  195 

Wi s.  2d 295,  311- 12,  536 N. W.  2d 406 ( Ct .  App.  1995) .   Ot her  

Wi sconsi n cour t s have r ecogni zed t hat  mot i ons under  § 805. 15( 1)  

ar e not  avai l abl e t o cr i mi nal  def endant s.   See,  e. g. ,  St at e v.  

Ol son,  No.  2009AP2894,  unpubl i shed sl i p op. ,  ¶6 ( Wi s.  Ct .  App.  

May 18,  2010) .  

¶65 We ar e awar e of  no Wi sconsi n cour t  t hat  has 

count enanced a mot i on by a cr i mi nal  def endant  f or  a new t r i al  i n 

t he i nt er est  of  j ust i ce under  § 805. 15( 1)  unt et her ed f r om t he 

nor mal  post convi ct i on mot i ons and appeal s pr ocess speci f i ed i n 

§ 974. 02 and § ( Rul e)  809. 30.   We t her ef or e make cl ear  t hat   

cr i mi nal  def endant s may r equest  a new t r i al  i n t he i nt er est  of  

j ust i ce as par t  of  t hei r  post convi ct i on mot i ons and appeal  under  
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§ 974. 02 and § ( Rul e)  809. 30.   Such mot i ons shoul d not  be 

const r ued as mot i ons under  § 805. 15( 1) .  

¶66 Accor di ngl y,  § 805. 15( 1)  i s not  a pr oper  vehi c l e f or  a 

cr i mi nal  def endant  t o seek a new t r i al  i n t he i nt er est  of  

j ust i ce.   Ther ef or e,  t he c i r cui t  cour t  er r ed i n r el y i ng on t hi s 

st at ut e when i t  gr ant ed Henl ey a new t r i al .  

B.  Wi sconsi n St at .  § 806. 07 

¶67 Henl ey al so ar gues t hat  Wi s.  St at .  § 806. 07( 1) ( g)  and 

( h)  ar e i ndependent  gr ounds upon whi ch t he ci r cui t  cour t ' s  awar d 

of  a new t r i al  may be sust ai ned.   Though i t  was not  r ai sed i n 

t he l ower  cour t s ,  we choose t o addr ess t hi s ar gument  as i t  was 

br i ef ed by t he par t i es and wi l l  assi st  i n c l ar i f y i ng t he l aw.  

¶68 Sect i on 806. 07( 1)  pr ovi des i n r el evant  par t :  

( 1)  On mot i on and upon such t er ms as ar e j ust ,  t he 
cour t ,  subj ect  t o subs.  ( 2)  and ( 3)  may r el i eve a 
par t y or  l egal  r epr esent at i ve f r om a j udgment ,  or der  
or  st i pul at i on f or  t he f ol l owi ng r easons:  

.  .  .   

( g)  I t  i s  no l onger  equi t abl e t hat  t he j udgment  shoul d 
have pr ospect i ve appl i cat i on;  or  

( h)  Any ot her  r easons j ust i f y i ng r el i ef  f r om t he 
oper at i on of  t he j udgment .  

Sect i on 806. 07( 2)  f ur t her  pr ovi des t hat  " [ t ] he mot i on shal l  be 

made wi t hi n a r easonabl e t i me. "  

¶69 Wi sconsi n l aw i s c l ear  t hat  § 806. 07( 1) ( g)  appl i es 

onl y i n equi t abl e act i ons.   Nel son v.  Taf f ,  175 Wi s.  2d 178,  

187- 88,  499 N. W. 2d 685 ( Ct .  App.  1993) .   Thi s i s a cr i mi nal  

act i on,  not  an equi t abl e act i on,  and t her ef or e t he c i r cui t  cour t  



No.  2008AP697- CR   

 

31 
 

does not  have aut hor i t y under  t hi s subsect i on t o gr ant  Henl ey a 

new t r i al .  

¶70 Sect i on 806. 07( 1) ( h)  i s a c i v i l  pr ocedur e st at ut e,  and 

i s unavai l abl e f or  many of  t he same r easons § 805. 15( 1)  i s 

unavai l abl e.   I f  convi ct ed cr i mi nal  def endant s can use 

§ 806. 07( 1) ( h)  t o chal l enge t hei r  convi ct i on,  why woul d t hey 

ever  use §§ 974. 02 and 974. 06?  The answer  i s,  t hey woul d not .   

Henl ey c i t es no cases hol di ng t hat  t hi s pr ovi s i on i s avai l abl e 

f or  cr i mi nal  def endant s. 27  Sect i ons 974. 02 and 974. 06 wer e 

wr i t t en t o pr ovi de t he pr i mar y st at ut or y means of  

post convi ct i on,  appeal ,  and post - appeal  r el i ef  f or  convi ct ed 

cr i mi nal  def endant s.   See supr a ¶¶44- 55.  

¶71 The cat ch- al l  pr ovi s i ons i n § 806. 07( 1) ( g)  and ( h) ,  

t hen,  cannot  pr ovi de an al t er nat i ve gr ound t o uphol d t he c i r cui t  

cour t ' s  gr ant  of  a new t r i al  t o Henl ey.  

C.  The Ci r cui t  Cour t ' s  I nher ent  Aut hor i t y 

¶72 Henl ey ar gues,  and t he di ssent  agr ees,  t hat  even i f  

t he c i r cui t  cour t  does not  have aut hor i t y under  § 805. 15( 1)  or  

§ 806. 07,  i t  nonet hel ess has i nher ent  aut hor i t y t o or der  a new 

t r i al  i n t he i nt er est  of  j ust i ce wi t hout  r egar d t o t i me l i mi t s.   

Di ssent ,  ¶128  The St at e agr ees t hat  c i r cui t  cour t s may or der  a 

                                                 
27 Henl ey does ci t e I n I nt er est  of  H. N. T. ,  125 Wi s.  2d 242,  

371 N. W. 2d 395 ( Ct .  App.  1985) ,  and our  appr oval  of  i t  i n St at e 
v.  Vai r i n M. ,  2002 WI  96,  ¶¶36- 39,  255 Wi s.  2d 137,  647 
N. W. 2d 208.   But  t hi s cour t  aut hor i zed § 806. 07 mot i ons onl y f or  
r econsi der at i on i n j uveni l e cases r egar di ng wai ver  i nt o adul t  
cour t .   See i d. ,  ¶¶38- 39.   No cases hol d t hat  t hi s pr ovi s i on i s 
avai l abl e f or  cr i mi nal  def endant s.  
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new t r i al  i n t he i nt er est  of  j ust i ce,  but  onl y i f  done t hr ough a 

pr oper  pr ocedur al  mechani sm.  

¶73 I t  i s  beyond di sput e t hat  c i r cui t  cour t s have 

" i nher ent ,  i mpl i ed and i nci dent al  power s. "   St at e ex r el .  

Fr i edr i ch v.  Ci r cui t  Cour t  f or  Dane Count y,  192 Wi s.  2d 1,  16,  

531 N. W. 2d 32 ( 1995) .   These power s ar e t hose t hat  ar e necessar y 

t o enabl e cour t s t o accompl i sh t hei r  const i t ut i onal l y and 

l egi s l at i vel y mandat ed f unct i ons.   I d.   Wi sconsi n cour t s have 

gener al l y exer ci sed i nher ent  aut hor i t y i n t hr ee ar eas:  ( 1)  t o 

guar d agai nst  act i ons t hat  woul d i mpai r  t he power s or  ef f i cacy 

of  t he cour t s or  j udi c i al  syst em;  ( 2)  t o r egul at e t he bench and 

bar ;  and ( 3)  t o ensur e t he ef f i c i ent  and ef f ect i ve f unct i oni ng 

of  t he cour t ,  and t o f ai r l y  admi ni st er  j ust i ce.   Sun Pr ai r i e v.  

Davi s,  226 Wi s.  2d 738,  749- 50,  595 N. W. 2d 635 ( 1999) .   A cour t  

i s  under st ood t o r et ai n i nher ent  power s when t hose power s ar e 

needed t o " mai nt ai n [ t he cour t s ' ]  di gni t y,  t r ansact  t hei r  

busi ness,  [ and]  accompl i sh t he pur poses of  t hei r  exi st ence. "   

St at e v.  Cannon,  196 Wi s.  534,  536,  221 N. W.  603 ( 1928) .   A 

power  i s i nher ent  when i t  " i s  one wi t hout  whi ch a cour t  cannot  

pr oper l y f unct i on. "   St at e v.  Br aunsdor f ,  98 Wi s.  2d 569,  580,  

297 N. W. 2d 808 ( 1980) .  

¶74 Recogni z i ng a c i r cui t  cour t ' s  i nher ent  aut hor i t y t o 

or der  a new t r i al  i n t hi s case woul d unwi sel y br oaden t he scope 

of  t he c i r cui t  cour t ' s  i nher ent  power s.   As out l i ned above,  we 

shoul d onl y i nvoke i nher ent  power  when such power  i s necessar y 

t o t he f unct i oni ng of  t he cour t .   Recogni z i ng i nher ent  aut hor i t y 

t o or der  a new t r i al  her e,  wher e Henl ey seeks anot her  cr ack at  
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t he same ar gument s t hat  f ai l ed ear l i er ,  woul d t ake us f ar  beyond 

t he mor e modest  j ust i f i cat i ons f or  i nher ent  aut hor i t y. 28  We 

woul d ef f ect i vel y be ext endi ng an ongoi ng i nvi t at i on t o 

l i t i gant s t o keep aski ng t he ci r cui t  cour t s t o r evi s i t  t he same 

ar gument s over  and over  agai n,  wi t h no st oppi ng poi nt ,  much l ess 

a sensi bl e one.  

¶75 Put  s i mpl y,  t he c i r cui t  cour t ' s  aut hor i t y t o r evi s i t  

ol d ar gument s must  end somewher e.   Whi l e def endant s deser ve a 

                                                 
28 The di ssent  env i s i ons a br oad v i ew of  t he c i r cui t  cour t ' s  

i nher ent  power .   See di ssent ,  ¶105.   As a pr act i cal  mat t er ,  t he 
di ssent  woul d hol d t hat ,  not  j ust  f or  10 year s,  but  20,  30,  or  
50 year s af t er  a convi ct i on,  a def endant  can br i ng t he exact  
same cl ai ms al r eady deni ed mul t i pl e t i mes and obt ai n a new 
t r i al .  

The di ssent  dr aws suppor t  f or  t hi s f r om dozens of  cases——
not abl y,  al most  al l  of  t hem decades ol d ( t he f i r st  f i ve cases i t  
c i t es,  f or  exampl e,  ar e f r om 1972,  1913,  1942,  1965,  and 1963,  
r espect i vel y) .   See i d.   Why i s t hi s? 

The r eason i s,  ear l y cases i nvoked i nher ent  aut hor i t y mor e 
of t en because t he pr ocedur al  r ul es gover ni ng cour t s wer e 
somewher e bet ween non- exi st ent  and non- exhaust i ve.   See 
gener al l y Thomas O.  Mai n,  Judi c i al  Di scr et i on t o Condi t i on,  79 
Temp.  L.  Rev.  1075,  1111- 15 ( 2006)  ( not i ng gener al l y t hat  t he 
scope of  a cour t ' s  i nher ent  aut hor i t y i s i nver sel y r el at ed t o 
t he br eadt h of  pr ocedur al  st at ut es and r ul es t he cour t  i s  
subj ect  t o) .   As f eder al  and st at e cour t s became subj ect  t o mor e 
compr ehensi ve r ul es schemes,  t he need f or  i nher ent  aut hor i t y 
l essened.   I d.   The di ssent  f ai l s  t o r ecogni ze t he hi st or i cal  
j ust i f i cat i ons f or  and evol ut i on of  a cour t ' s  i nher ent  
aut hor i t y.  

Because i t  gl osses over  t he r at i onal e f or  i nher ent  
aut hor i t y,  t he di ssent  i s l ed t o pr opose a sweepi ng,  al l -
encompassi ng aut hor i t y t hat  ef f ect i vel y t ur ns our  cr i mi nal  
pr ocedur e st at ut es,  i ncl udi ng § 974. 02 and § 974. 06,  i nt o mer e 
r egul at or y suggest i ons at  best ,  and unconst i t ut i onal  usur pat i ons 
of  j udi c i al  power  at  wor st .  
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f ai r  hear i ng,  def endant s do not  deser ve unl i mi t ed,  dupl i cat i ve 

hear i ngs.   The f ai r  admi ni st r at i on of  j ust i ce i s not  a l i cense 

f or  cour t s,  unconst r ai ned by expr ess st at ut or y aut hor i t y,  t o do 

what ever  t hey t hi nk i s " f ai r "  at  any gi ven poi nt  i n t i me. 29  

Rat her ,  any concept i on of  t he f ai r  admi ni st r at i on of  j ust i ce 

must  i ncl ude t he pr i nci pl e of  f i nal i t y.   Thus,  whi l e c i r cui t  

cour t s do have i nher ent  power s,  we do not  r ecogni ze a br oad,  

                                                 
29 To suppor t  i t s  expansi ve v i ews of  i nher ent  aut hor i t y,  t he 

di ssent  c i t es Ar t i c l e 1,  Sect i on 9 of  t he Wi sconsi n 
Const i t ut i on.   See di ssent ,  ¶¶111,  115,  120- 21.   Thi s pr ovi s i on 
st at es i n r el evant  par t ,  " Ever y per son i s ent i t l ed t o a cer t ai n 
r emedy i n t he l aws f or  al l  i nj ur i es,  or  wr ongs whi ch he may 
r ecei ve i n hi s per son,  pr oper t y ,  or  char act er . "   Wi s.  Const .  
ar t .  I ,  § 9.  

But  we have made cl ear  t hat  t hi s pr ovi s i on does not  ent i t l e 
l i t i gant s t o t he r emedy t hey desi r e,  but  onl y t o t hei r  day i n 
cour t .   Wi ener  v.  J. C.  Penney Co. ,  65 Wi s.  2d 139,  222 
N. W. 2d 149 ( 1974) .   Her e,  Henl ey has mor e t han had hi s day i n 
cour t .   He f or war ds t he exact  same cl ai ms t hat  wer e pr evi ousl y 
r ej ect ed by t he c i r cui t  cour t ,  t he cour t  of  appeal s,  t hi s cour t ,  
and t he West er n Di st r i ct  of  Wi sconsi n.  

Mor eover ,  we have made cl ear  t hat  t he l egi s l at ur e can 
i mpose " r easonabl e l i mi t at i ons upon t he r emedi es avai l abl e t o 
par t i es. "   I d.  at  151.   The l egi s l at ur e has i mposed r easonabl e 
l i mi t at i ons;  i t  cr eat ed § 974. 06.  

Fi nal l y,  we not e t hat  t hi s cour t ' s  unwar r ant ed expansi on of  
i t s  own power s t hr ough Ar t i c l e 1,  Sect i on 9 has r ecent l y been 
checked.   I n Gi bson v.  Am.  Cyanami d Co. ,  t he East er n Di st r i ct  of  
Wi sconsi n hel d t hat  t hi s cour t ' s  hol di ng i n Thomas v.  Mal l et t ,  
2005 WI  129,  285 Wi s.  2d 236,  701 N. W. 2d 523,  whi ch cr eat ed a 
new r emedy under  Ar t i c l e 1,  Sect i on 9,  was ar bi t r ar y and 
i r r at i onal  and vi ol at ed t he Four t eent h Amendment .   Gi bson,  2010 
U. S.  Di st .  LEXI S 59378,  s l i p op. ,  * 16- 18 ( E. D.  Wi s.  June 15,  
2010) .   Despi t e t he di ssent ' s br oad descr i pt i on of  our  i nher ent  
aut hor i t y,  we si mpl y do not  have t he aut hor i t y t o cr af t  any 
r emedy we want .  
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i nher ent  power  t o or der  a new t r i al  i n t he i nt er est  of  j ust i ce 

at  any t i me,  unbound by concer ns f or  f i nal i t y and pr oper  

pr ocedur al  mechani sms.  

¶76 Mor eover ,  i f  a ci r cui t  cour t  has t he i nher ent  power  t o 

or der  a new t r i al  i n t he i nt er est  of  j ust i ce at  any t i me f or  any 

r eason,  i ncl udi ng when t he l i t i gant  has al r eady r ai sed t he same 

cl ai ms ( as i s t he case her e) ,  we must  agai n ask——what  woul d be 

t he poi nt  of  § 974. 06?  No cr i mi nal  def endant  chal l engi ng hi s 

convi ct i on f ol l owi ng t he post convi ct i on mot i on and appeal s 

pr ocess woul d l i mi t  t hemsel ves t o t he r est r i ct i ve gr ounds and 

hi gh bar  i n § 974. 06.   Recogni z i ng or  gr ant i ng a c i r cui t  cour t ' s  

i nher ent  aut hor i t y her e woul d open t he cour t s t o c l ai m af t er  

c l ai m and r ender  t he r est r i ct i ons i n § 974. 06 i l l usor y.  

¶77 For  t hese r eason,  we concl ude t hat  t he c i r cui t  cour t  

di d not  have t he i nher ent  power  t o or der  a new t r i al  f or  Henl ey 

i n t he i nt er est  of  j ust i ce.  

D.  Our  I nher ent  and St at ut or y Aut hor i t y 

¶78 Thus f ar ,  we have det er mi ned t hat  t he c i r cui t  cour t  

di d not  have aut hor i t y t o or der  a new t r i al  f or  Henl ey i n t he 

i nt er est  of  j ust i ce under  § 805. 15( 1) ,  § 806. 07( 1) ( g)  or  ( h) ,  or  

under  i t s i nher ent  power s.   I t s act i ons wer e not  based on any 

l egal  aut hor i t y.  

¶79 Henl ey asks t hat  even i f  we do not  r ecogni ze t he 

ci r cui t  cour t ' s  aut hor i t y t o act ,  we consi der  usi ng our  i nher ent  

or  st at ut or y aut hor i t y t o or der  a new t r i al  f or  Henl ey i n t he 

i nt er est  of  j ust i ce.  



No.  2008AP697- CR   

 

36 
 

¶80 We decl i ne t o use our  i nher ent  aut hor i t y i n t hi s  case 

and i nst ead choose t o conduct  our  r evi ew under  our  br oad 

st at ut or y power s.   We have been gi ven st at ut or y aut hor i t y t o 

or der  a new t r i al  under  § 751. 06.   That  st at ut e pr ovi des:  

Di scr et i onar y r ever sal .  I n an appeal  i n t he supr eme 
cour t ,  i f  i t  appear s f r om t he r ecor d t hat  t he r eal  
cont r over sy has not  been f ul l y t r i ed,  or  t hat  i t  i s  
pr obabl e t hat  j ust i ce has f or  any r eason mi scar r i ed,  
t he cour t  may r ever se t he j udgment  or  or der  appeal ed 
f r om,  r egar dl ess of  whet her  t he pr oper  mot i on or  
obj ect i on appear s i n t he r ecor d,  and may di r ect  t he 
ent r y of  t he pr oper  j udgment  or  r emi t  t he case t o t he 
t r i al  cour t  f or  t he ent r y of  t he pr oper  j udgment  or  
f or  a new t r i al ,  and di r ect  t he maki ng of  such 
amendment s i n t he pl eadi ngs and t he adopt i on of  such 
pr ocedur e i n t hat  cour t ,  not  i nconsi st ent  wi t h 
st at ut es or  r ul es,  as ar e necessar y t o accompl i sh t he 
ends of  j ust i ce.  

¶81 Under  t hi s aut hor i t y,  Henl ey may be awar ded a new 

t r i al  i f  " t he r eal  cont r over sy has not  been f ul l y t r i ed"  or  i f  

" i t  i s  pr obabl e t hat  j ust i ce has f or  any r eason mi scar r i ed. "   

I d.   The r eal  cont r over sy has not  been f ul l y t r i ed when " t he 

j ur y was er r oneousl y not  gi ven t he oppor t uni t y t o hear  i mpor t ant  

t est i mony t hat  bor e on an i mpor t ant  i ssue of  t he case. "   St at e 

v.  Hi cks,  202 Wi s.  2d 150,  160,  549 N. W. 2d 435 ( 1996) .   The 

cour t  need not  f i nd a subst ant i al  pr obabi l i t y  of  a di f f er ent  

r esul t  t o make t hi s f i ndi ng.   See St at e v.  Ar mst r ong,  2005 WI  

119,  ¶114 n. 26,  283 Wi s.  2d 639,  700 N. W. 2d 98 ( 2005) .   A 

mi scar r i age of  j ust i ce occur s i f  a def endant  can show a 

subst ant i al  pr obabi l i t y  of  a di f f er ent  out come.   St at e v.  

Schumacher ,  144 Wi s.  2d 388,  400- 01,  424 N. W. 2d 672 ( 1988) .  
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¶82 We concl ude t hat  t he cont r over sy her e has been f ul l y 

t r i ed.   Henl ey' s mai n asser t i on i s t hat  Demai n' s t est i mony 

shoul d have been i ncl uded at  t r i al .   But  we ar e not  as per suaded 

as t he Sevent h Ci r cui t  t hat  t he absence of  t hi s evi dence was so 

cr i t i cal .   Demai n' s t est i mony woul d have been l ar gel y 

dupl i cat i ve of  what  Sheet s r el at ed i n her  t est i mony r egar di ng 

t he ci r cumst ances of  S. E. S.  and t he men goi ng t o t hei r  r oom.   I t  

cannot  be sai d t hat  such evi dence was not  pl aced bef or e t he 

j ur y.   That  Demai n saw S. E. S.  st andi ng out si de wi t h t he 

def endant s at  some unspeci f i ed t i me t hat  eveni ng,  f ur t her mor e,  

i s not  cr i t i cal .   Counsel  f or  bot h def endant s v i gor ousl y cr oss-

exami ned S. E. S.  and chal l enged her  cr edi bi l i t y .   Al t hough 

Demai n' s t est i mony may have added some benef i t  t o t hat  i ssue,  we 

cannot  say t hat  her  cr edi bi l i t y  was not  t r i ed t o t he j ur y.   

¶83 We al so do not  see a mi scar r i age of  j ust i ce.   Demai n' s 

t est i mony woul d not ,  i n our  v i ew,  have cr eat ed a subst ant i al  

pr obabi l i t y  of  a di f f er ent  r esul t .   The f act  of  t he Sevent h 

Ci r cui t ' s  deci s i on i s r evel at or y of  not hi ng new,  and was 

essent i al l y  a di sagr eement  wi t h t he Wi sconsi n Cour t  of  Appeal s  

i n r egar d t o t he i mpor t  of  Demai n' s t est i mony.   Demai n' s 

t est i mony mi ght  have added some doubt  r egar di ng how many of  t he 

men accompani ed her  t o her  r oom,  and whet her  t hey wer e i nvi t ed.   

The i mpor t  of  S. E. S.  possi bl y smoki ng wi t h t he men i s di f f i cul t  

t o ascer t ai n because we do not  know whet her  t hi s was bef or e or  

af t er  t he sexual  assaul t .   Whi l e i t  i s  possi bl e t hat  Demai n' s 
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t est i mony woul d have af f ect ed t he out come, 30 we cannot  say t her e 

i s a subst ant i al  pr obabi l i t y  t hat  t hi s i s so.  

¶84 To say Henl ey has had hi s day i n cour t  i s  an 

under st at ement ;  t he c i r cui t  cour t ,  Wi sconsi n Cour t  of  Appeal s,  

t hi s cour t  ( by v i r t ue of  pr evi ousl y decl i ni ng t o t ake t he case) ,  

and t he U. S.  Di st r i ct  Cour t  al l  r evi ewed t he cl ai m t hat  Henl ey 

was ent i t l ed t o a new t r i al  i n t he i nt er est  of  j ust i ce t o per mi t  

Demai n t o t est i f y.   Henl ey l ost  on al l  l evel s ,  and di d not  

appeal  t o t he Sevent h Ci r cui t .   Si nce t hose deni al s,  not hi ng has 

changed r egar di ng t he under l y i ng bases f or  Henl ey' s ef f or t s t o 

secur e a new t r i al .   Li ke t he cour t s t hat  r evi ewed and deni ed 

t hese cl ai ms pr evi ousl y,  we do not  bel i eve t hat  j ust i ce r equi r es 

a new t r i al  now.  

I V.  CONCLUSI ON 

¶85 I n cases l i ke t hi s,  t he t empt at i on may ar i se f or  

cour t s t o cr eat e a new pr ocedur al  pr ot ect i on or  new r emedy 

unf ounded i n t he l aw t o f i t  t he f act s of  a ver y di f f i cul t  case.   

But  t he ol d adage i s st i l l  t r ue——har d f act s make bad l aw.   We 

choose t o not  make bad l aw.  

¶86 We hol d t hat  nei t her  Wi s.  St at .  § 805. 15( 1)  nor  

§ 806. 07( 1) ( g)  and ( h)  ar e avai l abl e pr ocedur al  mechani sms f or  a 

cr i mi nal  def endant  t o chal l enge hi s or  her  convi ct i on or  

sent ence.   We f ur t her  hol d t hat  c i r cui t  cour t s i n Wi sconsi n do 

                                                 
30 We al so not e t hat  t he Sevent h Ci r cui t  may have gi ven mor e 

wei ght  t o t he power  of  Demai n' s t est i mony i n Hi l l ' s  second t r i al  
( whi ch r esul t ed i n a hung j ur y)  t han i s war r ant ed.   Hi l l  hi msel f  
t est i f i ed i n t hat  t r i al ,  whi l e Henl ey and Adams di d not .   Thus,  
Demai n' s t est i mony may not  expl ai n any par t  of  Hi l l ' s  success.  
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not  have t he i nher ent  aut hor i t y t o or der  a new t r i al  i n t he 

i nt er est  of  j ust i ce when a case i s not  bef or e i t  under  a pr oper  

pr ocedur al  mechani sm.   Ther ef or e,  t he c i r cui t  cour t  di d not  have 

t he aut hor i t y t o or der  a new t r i al  i n t hi s case.   Fi nal l y,  we 

decl i ne t o exer ci se our  aut hor i t y t o or der  a new t r i al  f or  

Henl ey because hi s case was f ul l y t r i ed and j ust i ce has not  

mi scar r i ed.   Accor di ngl y,  t he deci s i on of  t he c i r cui t  cour t  i s  

r ever sed wi t h i nst r uct i ons t o deny Henl ey' s mot i on f or  a new 

t r i al .  

By the Court.—The or der  of  t he c i r cui t  cour t  i s r ever sed 

and t he cause r emanded f or  ent r y of  an or der  denyi ng Henl ey' s 

mot i on.
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¶87 DAVI D T.  PROSSER,  J.    (concurring).  Under st andi ng 

t he pr ocedur al  backgr ound of  t hi s case i s v i t al  t o under st andi ng 

i t s i mpor t ance.  

PROCEDURAL HI STORY 

¶88 Di mi t r i  Henl ey was one of  t hr ee def endant s char ged 

wi t h t he sexual  assaul t  of  a young st udent  at  t he Uni ver si t y of  

Wi sconsi n- Whi t ewat er  i n 1998.   Hi s f i r st  t r i al  i n 1999 ended i n 

a mi st r i al .   Hi s second t r i al  i n 2000 ended i n a convi ct i on of  

f i ve count s of  second- degr ee sexual  assaul t .  

¶89 Henl ey' s post convi ct i on counsel  was di f f er ent  f r om hi s 

t r i al  counsel ,  and hi s post convi ct i on counsel  ar gued t o t he 

c i r cui t  cour t  t hat  Henl ey' s t r i al  counsel  had pr ovi ded 

i nef f ect i ve assi st ance f or  f ai l i ng t o pr esent  t est i mony f r om 

Shawn Demai n.   Henl ey' s mot i on l ed t o a Machner 1 hear i ng,  but  t he 

mot i on was deni ed.  

¶90 Henl ey t hen appeal ed.   Among t he i ssues ar gued t o t he 

cour t  of  appeal s was t hat  t r i al  counsel  was i nef f ect i ve f or  

f ai l i ng t o cal l  Shawn Demai n as a wi t ness f or  t he def endant  at  

t r i al .   The cour t  of  appeal s af f i r med t he convi ct i on.  

¶91 Henl ey pet i t i oned t hi s cour t  f or  r evi ew,  but  hi s 

pet i t i on was deni ed.  

¶92 Henl ey f i l ed a pr o se mot i on pur suant  t o Wi s.  St at .  

§ 974. 06 i n l at e 2002.   I t  was deni ed,  and he di d not  appeal .  

                                                 
1 St at e v.  Machner ,  92 Wi s.  2d 797,  285 N. W. 2d 905 ( Ct .  App.  

1979) .  



No.   2008AP697- CR. dt p 

 

2 
 

¶93 He t hen pet i t i oned t he Uni t ed St at es Di st r i ct  Cour t  

f or  t he West er n Di st r i ct  of  Wi sconsi n f or  a wr i t  of  habeas 

cor pus under  28 U. S. C.  § 2254.   The cour t  deni ed r el i ef ,  and 

Henl ey di d not  appeal .  

¶94 Consi der i ng t hi s backgr ound,  Henl ey i s s i mi l ar  t o 

hundr eds,  i f  not  t housands,  of  ot her  cr i mi nal  def endant s i n 

Wi sconsi n who have f i l ed success i ve post convi ct i on mot i ons i n an 

ef f or t  t o over t ur n t hei r  convi ct i ons.   Hi s case i s di f f er ent  

onl y because hi s t wo co- def endant s ar e not  behi nd bar s:  Rovaughn 

Hi l l  was never  convi ct ed and Jar r et t  Adams' s convi ct i on was 

over t ur ned by t he Uni t ed St at es Cour t  of  Appeal s f or  t he Sevent h 

Ci r cui t .  

¶95 Henl ey has al ways cl ai med t hat  t he sexual  cont act  f or  

whi ch he was convi ct ed was consensual ,  but  t he essence of  hi s 

c l ai m now i s t hat  he has not  been t r eat ed t he same as hi s t wo 

co- def endant s and deser ves a new t r i al .  

POSTCONVI CTI ON RELI EF 

¶96 A def endant ,  of  cour se,  has t he r i ght  t o appeal  a 

cr i mi nal  convi ct i on.   Apar t  f r om t he appeal ,  t he def endant  may 

f i l e a whol e host  of  mot i ons af t er  ver di ct  i n an ef f or t  t o 

secur e a new t r i al .  

¶97 Wi sconsi n St at .  § 974. 02 gover ns mot i ons i n t he 

i mmedi at e af t er mat h of  t he t r i al .   Thi s i s t he t i me f or  a 

def endant  t o make mot i ons f or  a new t r i al  i n t he i nt er est  of  

j ust i ce.   A def endant  al so may seek a di scr et i onar y r ever sal  

under  Wi s.  St at .  §§ 751. 06 ( supr eme cour t )  or  752. 35 ( cour t  of  

appeal s)  on di r ect  appeal .  



No.   2008AP697- CR. dt p 

 

3 
 

¶98 When t he t i me f or  appeal  or  t he post convi ct i on r emedy 

pr ovi ded i n Wi s.  St at .  § 974. 02 has expi r ed,  a def endant  may 

seek r el i ef  under  Wi s.  St at .  § 974. 06.   However ,  t her e i s no 

aut hor i t y f or  t he c i r cui t  cour t  t o gr ant  a new t r i al  i n t he 

i nt er est  of  j ust i ce under  § 974. 06.   Thi s st at ut e nar r ows t he 

gr ounds f or  r el i ef .   Wi s.  St at .  § 974. 06( 1) .   Mor eover ,  i f  

§ 974. 06 mot i ons wer e open t o r equest s f or  a new t r i al  i n t he 

i nt er est  of  j ust i ce,  t he wel l - known l i mi t at i ons i n § 974. 06( 4) ,  

as i nt er pr et ed i n St at e v.  Escal ona- Nar anj o,  185 Wi s.  2d 168,  

177- 78,  517 N. W. 2d 157 ( 1994) ,  and St at e v.  Lo,  2003 WI  107,  

¶14,  264 Wi s.  2d 1,  665 N. W. 2d 756,  woul d become meani ngl ess.  

¶99 Henl ey has had mul t i pl e oppor t uni t i es t o seek 

post convi ct i on r el i ef .   Thus,  he knew he woul d have di f f i cul t y 

pr oceedi ng under  § 974. 06.   Hi s novel  r esponse was t o f i l e a 

mot i on i n t he c i r cui t  cour t  pur suant  t o Wi s.  St at .  § 805. 15( 1)  

and/ or  Wi s.  St at .  § 806. 07( 1) ( g)  or  ( h) .   The cour t  i s  unani mous 

i n i t s concl usi on t hat  t hese st at ut es may not  be used t o seek a 

new t r i al  i n t he i nt er est  of  j ust i ce i n a cr i mi nal  case.  

¶100 Thi s br i ngs us t o t he nub of  t hi s appeal .   Thr ee 

j ust i ces suggest  t hat  t he c i r cui t  cour t  has i nher ent  aut hor i t y  

t o gr ant  a new t r i al  i n t he i nt er est  of  j ust i ce,  not wi t hst andi ng 

t he l ong- st andi ng,  wel l - under st ood pr ocedur al  bar r i er s of  

§ 974. 06( 4) .   The maj or i t y opi ni on of  Just i ce Gabl eman r ej ect s  

t hi s pr oposi t i on wi t hout  qual i f i cat i on.   I  cer t ai nl y do.   The 

ci r cui t  cour t  has no st at ut or y power  and no i nher ent  aut hor i t y 

t o gr ant  a new t r i al  i n t he i nt er est  of  j ust i ce except  dur i ng 

t he t r i al  or  i n a t i mel y mot i on under  § 974. 02.  
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¶101 I f  t hi s cour t  wer e t o embr ace t he i nher ent  aut hor i t y 

espoused by t he di ssent ,  i t  woul d cr eat e an ent i r el y new basi s 

f or  post convi ct i on r el i ef  i n c i r cui t  cour t s and dest r oy t he 

ut i l i t y  of  Wi s.  St at .  § 974. 06( 4) .   The st andar ds f or  

post convi ct i on mot i ons set  out  i n Escal ona- Nar anj o and expl ai ned 

agai n i n St at e v.  Al l en,  2010 WI  89,  ___ Wi s.  2d ___,  ___ 

N. W. 2d ___,  woul d be poi nt l ess.   Deci s i ons l i ke St at e v .  

Dear bor n,  2010 WI  84,  ___ Wi s.  2d ___,  ___ N. W. 2d ___,  and St at e 

v.  Li t t l ej ohn,  2010 WI  85,  ___ Wi s.  2d ___,  ___ N. W. 2d ___,  

woul d not  mean anyt hi ng because def endant s woul d say,  " Li ke 

Henl ey,  I ' m bei ng t r eat ed di f f er ent l y,  so I  get  anot her  shot . "  

¶102 I n t hi s i nst ance,  r ej ect i ng i nher ent  aut hor i t y and 

l i mi t i ng c i r cui t  cour t  r evi ew t o t he t er ms of  § 974. 06,  pr ot ect s 

c i r cui t  cour t s f r om a del uge of  successi ve c l ai ms.   I n t hi s 

r egar d,  qual i t y i s bet t er  t han quant i t y.   That  i s why t hi s case 

i s i mpor t ant .  

¶103 For  t he r easons st at ed,  I  j oi n t he maj or i t y opi ni on 

and r espect f ul l y concur .  
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¶104 N.  PATRI CK CROOKS,  J.    (dissenting).  The maj or i t y 

poses t he quest i on,  " [ C] an convi ct ed cr i mi nal  def endant s st i l l  

seek a new t r i al  i n t he i nt er est  of  j ust i ce?"  I t  r esponds,  " The 

answer  i s cer t ai nl y yes. " 1  Except ,  as her e,  when t he answer  i s 

" cer t ai nl y not . "   The maj or i t y ' s deci s i on l i mi t s a c i r cui t  

cour t ' s  aut hor i t y t o gr ant  a new t r i al  i n t he i nt er est  of  

j ust i ce t o t hose cases wher e t he mot i on i s f i l ed wi t hi n a 20- day  

wi ndow f ol l owi ng sent enci ng2——a r ul e t hat  i mpl i es t hat  c i r cui t  

cour t s cannot  be t r ust ed wi t h t he i nher ent  aut hor i t y t o gr ant  

and r ej ect  such mot i ons and i mpl i es as wel l  t hat  t he maj or i t y 

can envi s i on no case wher e " t he i nt er est  of  j ust i ce"  cannot  be 

ascer t ai ned and pur sued wi t hi n 20 days of  a case' s compl et i on.    

¶105 The st akes i n t hi s case ar e j ust  about  as hi gh as any 

case a cour t  deci des:  a man i n hi s ear l y 20s f aces a 20- year  

pr i son sent ence t hat  has been st ayed pendi ng t he out come of  t hi s 

appeal .   The unusual  c i r cumst ances sur r oundi ng our  r evi ew make 

i t ,  as t he maj or i t y acknowl edges,  " a ver y di f f i cul t  case. " 3  What  

br i ngs t he case t o us i s t he f act  t hat  t he c i r cui t  cour t ——t he 

same cour t  whi ch pr esi ded over  Henl ey' s t r i al ——was suf f i c i ent l y  

t r oubl ed by t he pot ent i al  s i gni f i cance of  evi dence not  pr esent ed 

at  Henl ey' s t r i al  t hat  i t  t ook t he r ar e st ep of  gr ant i ng 

Henl ey' s mot i on f or  a new t r i al ,  so t hat  a j ur y  coul d eval uat e 

t he compet i ng c l ai ms wi t h t he pr evi ousl y omi t t ed t est i mony f ul l y  

                                                 
1 Maj or i t y op. ,  ¶63.  

2 I d. ,  ¶¶46- 49,  63.  

3 I d. ,  ¶85.  
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pr esent ed.   I  di sagr ee wi t h t he maj or i t y t hat  t he c i r cui t  cour t  

er r ed i n t he act  of  gr ant i ng t he mot i on; 4 i n f act ,  i n so doi ng,  

i t  di d exact l y what  c i r cui t  cour t s ar e asked t o do.   As one 

count y cour t  put  i t ,   

Thi s Cour t  has t he r esponsi bi l i t y  of  saf eguar di ng bot h 
t he r i ght s of  t he accused and t he i nt er est s of  t he 
publ i c i n t he admi ni st r at i on of  cr i mi nal  j ust i ce.   I n 
addi t i on i t  has t he obl i gat i on on i t s own i ni t i at i ve 
t o cor r ect  r eal  or  appar ent  i mpr opr i et i es whi ch woul d 
t end t o l ower  est eem f or  t he syst em of  j ust i ce whi ch 
i t  i s  bound t o uphol d.    

Peopl e v.  Kr st ovi ch,  338 N. Y. S. 2d 132,  137- 38 ( N. Y.  Count y Ct .  

1972)  ( c i t i ng St andar ds Rel at i ng t o t he Funct i on of  t he Tr i al  

Judge.  Amer i can Bar  Associ at i on Tent at i ve Dr af t  1972,  St andar d 

1. 1 ( subsequent l y adopt ed and publ i shed wi t h comment ar y i n ABA 

St andar ds f or  Cr i mi nal  Just i ce:   Speci al  Funct i ons of  t he Tr i al  

Judge,  2d ed.  1980) ) .   We have r ecogni zed t hi s gr eat  

r esponsi bi l i t y  put  upon t he c i r cui t  cour t  i n st at i ng t hat ,  

" [ T] hi s cour t  i s  ver y l oat h t o i nt er f er e wi t h t he di scr et i on t o 

gr ant  new t r i al s t hat  i s  vest ed i n c i r cui t  j udges.  I t  i s  a power  

t hat  shoul d be cour ageousl y and f ear l essl y exer ci sed whenever  a 

t r i al  j udge i s convi nced t hat  t o ent er  j udgment  on a ver di ct  

r et ur ned woul d r esul t  i n a mi scar r i age of  j ust i ce. "   Schl ag v.  

Chi . ,  Mi l waukee & St .  Paul  Ry.  Co. ,  152 Wi s.  165,  169- 70,  139 

N. W.  756 ( 1913) .   Thi s cour t  has sai d t hat  a c i r cui t  cour t ' s  

aut hor i t y t o gr ant  a new t r i al  i s  " so necessar y t o t he j udi c i al  

                                                 
4 I t  i s  t r ue t hat  t he c i r cui t  cour t  f ai l ed t o i dent i f y t he 

pr oper  gr ounds f or  i t s aut hor i t y  t o gr ant  t he new t r i al ;  I  agr ee 
wi t h t he maj or i t y t hat  Henl ey’ s mot i on i s not  pr oper l y br ought  
under  Wi s.  St at .  §§ 805. 15( 1) ,  805. 16 and 806. 07( g) ,  ( h) .   
Maj or i t y op. ,  ¶¶56,  69,  70- 71.  
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pr ocess,  and so essent i al  t o f ai r  t r i al s,  t hat  i t s  exi st ence i s 

a necessar y i nci dent  t o t he exer ci se of  j udi c i al  power  by t he 

[ c i r cui t ]  cour t . "   I n r e Noe' s Est at e,  241 Wi s.  173,  177,  

5 N. W. 2d 726 ( 1942) .   Di scussi ng " t he aut hor i t y of  a t r i al  cour t  

t o gr ant  a new t r i al  on i t s own mot i on, "  anot her  cour t  obser ved 

t hat  " i n t hose j ur i sdi ct i ons t hat  have consi der ed t he quest i on,  

t he power  i s f i r ml y est abl i shed. "  Fr eeman v.  Chi .  Tr ansi t  Aut h. ,  

210 N. E. 2d 191,  194 ( I l l .  1965) .   I t  went  on t o expl ai n,  " These 

deci s i ons ar e based upon a r ecogni t i on t hat  t he r ol e of  a t r i al  

j udge i s not  t hat  of  a pr esi di ng of f i cer  or  an umpi r e,  and t hat  

he i s r esponsi bl e f or  t he j ust i ce of  t he j udgment  t hat  he 

ent er s. "   I d.   We shoul d be gr at ef ul  f or  j udges who car e deepl y 

about  t he cases bef or e t hem and st r i ve mi ght i l y  t o see t hat  j ust  

out comes ar e r eached.   As one j udge was quot ed as sayi ng,  r at her  

f or cef ul l y,  " I f  we j udges do not  car e about  t he way t hese cases 

ar e deci ded,  and i f  we do not  car e enough t o f i ght  about  t hem,  

t hen we ar e not  wor t h t he powder  t o bl ow us t o hel l ,  i n my own 

per sonal  opi ni on. "   Peopl e on Compl ai nt  of  Fol l ar  v.  

Fi nkel st ei n,  239 N. Y. S. 2d 835,  839 n. 5 ( N. Y.  Cr i m.  Ct .  1963)  

( Shal l eck,  J. ,  di ssent i ng) .   The poi nt  of  a t r i al  i s  t o f i gur e 

out  what  happened.  " Ther e i s no gai nsayi ng t hat  ar r i v i ng at  t he 

t r ut h i s a f undament al  goal  of  our  l egal  syst em. "  U. S.  v Havens,  

446 U. S.  620,  626 ( 1980) .   " [ T] he cent r al  pur pose of  a cr i mi nal  

t r i al  i s  t o deci de t he f act ual  quest i on of  t he def endant ' s gui l t  

or  i nnocence .  .  .  . "   Del awar e v.  Van Ar sdal l ,  475 U. S.  673,  

681 ( 1986) .   I n t hi s s i t uat i on,  t he st ar k consequences of  t he 

f ai l ur e t o pr esent  cr uci al  avai l abl e evi dence coul d not  be mor e 
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cl ear :   i n cases wi t h i dent i cal  char ges based on t he same f act s,  

t he t r i al  out comes wer e vast l y di f f er ent .   That  t r oubl i ng f act  

i s  evi dent  i n t he c i r cui t  cour t ' s  or der  gr ant i ng Henl ey' s mot i on 

f or  a new t r i al .  The ci r cui t  cour t  who pr esi ded over  Henl ey' s 

t r i al  c i t ed as gr ounds f or  i t s deci s i on t o gr ant  t he mot i on f or  

a new t r i al  t hat  " Mr .  Henl ey i s uncont r over t i bl y i n t he same 

posi t i on as co- def endant  Jar r et t  Adams, "  t he co- def endant  whose 

t r i al  counsel ' s f ai l ur e t o cal l  cr uci al  wi t nesses was deemed by 

t he Sevent h Ci r cui t  Cour t  of  Appeal s t o const i t ut e i nef f ect i ve 

assi st ance of  counsel .   I t  i s  i mpl i c i t  i n t he c i r cui t  cour t ' s  

or der  t hat  t he j ust i ce syst em' s di spar at e t r eat ment  of  t wo 

equi val ent l y s i t uat ed def endant s i s r epugnant  t o f undament al  

f ai r ness,  and such out comes under mi ne t he publ i c ' s t r ust  i n t he 

cour t  syst em.   Of  cour se,  t he r emedy f or  t he di spar i t y i s no 

mor e t han a new t r i al  i n whi ch Henl ey i s per mi t t ed t o br i ng 

f or t h t he t est i mony he wi shes t o put  bef or e t he j ur y.  

¶106 I  woul d hol d t hat  a c i r cui t  cour t  has i nher ent  

aut hor i t y t o gr ant  a mot i on f or  a new t r i al  wher e t he r eal  

cont r over sy has not  been f ul l y t r i ed or  t her e has been a 

mi scar r i age of  j ust i ce.  I f  a c i r cui t  cour t ,  exer ci s i ng i t s 

i nher ent  aut hor i t y,  gr ant s a new t r i al  i n t he i nt er est  of  

j ust i ce on t he gr ounds t hat  t he r eal  cont r over sy has not  been 

f ul l y t r i ed or  t her e has been a mi scar r i age of  j ust i ce,  such a 

deci s i on i s,  of  cour se,  appeal abl e as an er r oneous exer ci se of  

di scr et i on and r evi ewabl e by t he Wi sconsi n Cour t  of  Appeal s and 

by t he Wi sconsi n Supr eme Cour t .   See e. g. ,  Tot sky v.  Ri t eway Bus 

Ser v. ,  I nc. ,  2000 WI  29,  ¶46,  233 Wi s.  2d 371,  607 N. W. 2d 637;  
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Behni ng v.  St ar  Fi r ewor ks Mf g. ,  Co. ,  I nc. ,  57 Wi s.  2d 183,  186,  

203 N. W. 2d 655 ( 1973)  ( " An or der  f or  a new t r i al  i n t he i nt er est  

of  j ust i ce i s wi t hi n t he di scr et i on of  a t r i al  j udge,  and wi l l  

be r ever sed onl y upon a c l ear  showi ng t her e has been an abuse of  

di scr et i on. " ) .   I  woul d t her ef or e r evi ew,  and on t he f act s of  

t hi s case,  af f i r m,  t he c i r cui t  cour t ' s  gr ant  of  Henl ey' s mot i on 

f or  a new t r i al  on t he gr ounds t hat  t he r eal  cont r over sy i n t hi s 

case,  t he i ssue of  whet her  t he sex was consensual ,  was not  f ul l y  

t r i ed because cr uci al  t est i mony concer ni ng t he compl ai nant ' s 

wi t nessed conduct  was not  pr esent ed t o t he j ur y.   Under  such 

ci r cumst ances,  t he gr ant  of  t he mot i on f or  a new t r i al  was not  

an er r oneous exer ci se of  t he c i r cui t  cour t ' s  di scr et i on.   For  

c l ar i f i cat i on,  I  woul d hol d t hat  t he cour t  of  appeal s has t he 

i nher ent  and st at ut or y aut hor i t y t o gr ant  a new t r i al  wher e t he 

r eal  cont r over sy has not  been f ul l y t r i ed or  t her e has been a 

mi scar r i age of  j ust i ce.   I  woul d f ur t her  r eaf f i r m t hi s cour t ' s  

i nher ent  and st at ut or y aut hor i t y t o do t he same.    

I .  BACKGROUND 

¶107 As t he maj or i t y not ed,  t hi s case has a f ai r l y  compl ex 

f act ual  and pr ocedur al  backgr ound,  so i t  i s  hel pf ul  t o hi ghl i ght  

a f ew cr i t i cal  poi nt s.   Henl ey,  Jar r et t  Adams ( Adams) ,  and 

Rovaughn Hi l l  ( Hi l l )  wer e,  f or  al l  i nt ent s and pur poses,  i n t he 

same si t uat i on at  t he t i me char ges wer e f i l ed agai nst  t hem.   

Ther e i s no evi dence suggest i ng t hat  any one of  t he def endant s 

had a gr eat er  or  l esser  r ol e i n t he al l eged cr i me.   The t hr ee 

wer e i ni t i al l y  t r i ed t oget her ,  but  t hat  r esul t ed i n a mi st r i al .   

Henl ey and Adams wer e t hen t r i ed t oget her  as co- def endant s a 
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second t i me,  and bot h wer e convi ct ed.   At  t hat  t r i al ,  bot h of  

t hei r  at t or neys deci ded not  t o cal l  any wi t nesses.    

¶108 At  Hi l l ' s  separ at e t r i al ,  Hi l l  cal l ed Shawn Demai n 

( Demai n)  t o t est i f y.   Hi s t est i mony pr ovi ded an account  of  t he 

event s of  t he eveni ng i n quest i on t hat  suppor t ed Hei di  Sheet s '  

( Sheet s)  t est i mony and cont r adi ct ed much of  t he t est i mony of  t he 

al l eged vi ct i m,  S. E. S.   Demai n conf i r med t hat  Sheet s and S. E. S.  

i nvi t ed t he men up t o t hei r  r oom,  whi ch cor r obor at ed Sheet s '  

t est i mony and cont r adi ct ed S. E. S. ' s st at ement  t hat  t hey ent er ed 

her  r oom uni nvi t ed.   Addi t i onal l y,  Demai n t est i f i ed t hat  he saw 

S. E. S. ,  Hi l l ,  Adams,  and Henl ey smoki ng out si de t oget her  at  

l east  t went y mi nut es af t er  Adams,  Henl ey,  and S. E. S.  f i r st  l ef t  

Demai n' s r oom. 5  Thi s cont r adi ct ed S. E. S. ' s t est i mony because 

t hat  woul d have been somet i me dur i ng or  af t er  she st at ed t hat  

t he sexual  assaul t  began.   Hi l l ' s  t r i al  r esul t ed i n a hung j ur y.  

On t he second day of  Hi l l ' s  t hi r d t r i al ,  as a r esul t  of  newl y-

di scover ed evi dence,  t he St at e moved t o di smi ss t he case because 

t he pr osecut or  st at ed t hat  he di d not  bel i eve he coul d " bear  

[ hi s]  bur den of  pr oof  beyond a r easonabl e doubt  at  [ t hat ]  

poi nt . "   The cour t  di smi ssed Hi l l ' s  case wi t h pr ej udi ce,  and he 

was l at er  r el eased f r om cust ody.    

                                                 
5 Demai n di d not  act ual l y name t he peopl e he saw out si de 

smoki ng;  however ,  i t  i s  c l ear  f r om t he cont ext  of  hi s t est i mony 
t o whom he was r ef er r i ng.  He st at ed t hat  he saw t he " t hr ee bl ack 
men, "  r ef er r i ng t o Henl ey,  Adams,  and Hi l l  as di scussed i n hi s 
ver si on of  t he event s of  t hat  ni ght .   Demai n al so st at ed he saw 
" t he t al l  one"  out si de smoki ng,  r ef er r i ng t o S. E. S. ,  as he had 
pr evi ousl y st at ed S. E. S.  was t al l er  t han Sheet s.   
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¶109 Henl ey and Adams bot h unsuccessf ul l y appeal ed t hei r  

convi ct i ons,  and af t er  t hose appeal s f ai l ed,  t hey sought  

assi st ance f r om t he Wi sconsi n I nnocence Pr oj ect .   Unf or t unat el y  

f or  Henl ey,  by t he t i me t he I nnocence Pr oj ect  r evi ewed Henl ey' s 

f i l e,  t he st at ut e of  l i mi t at i ons f or  f i l i ng a pet i t i on f or  

habeas cor pus i n f eder al  cour t  had passed. 6  Adams st i l l  had a 

shor t  t i me l ef t  bef or e t he st at ut e of  l i mi t at i ons r an out ,  and 

wi t h t he hel p of  t he I nnocence Pr oj ect ,  he f i l ed a f eder al  

habeas pet i t i on.   Though t he Uni t ed St at es Di st r i ct  Cour t  f or  

t he East er n Di s t r i ct  of  Wi sconsi n deni ed hi s  pet i t i on,  t he 

Uni t ed St at es Cour t  of  Appeal s f or  t he Sevent h Ci r cui t  r ever sed,  

f i ndi ng t hat  Adams'  at t or ney act ed unr easonabl y i n f ai l i ng t o 

cal l  Demai n who " coul d [ have]  shed consi der abl e,  per haps 

concl usi ve,  l i ght  on t he event s of  t hat  ni ght . "   Adams v.  

Ber t r and,  453 F. 3d 428,  437 ( 7t h Ci r .  2006) .  The Sevent h Ci r cui t  

f ound t hat  Henl ey' s co- def endant ,  Adams,  was pr ej udi ced by hi s  

counsel ' s i nef f ect i ve r epr esent at i on;  namel y,  hi s counsel ' s 

deci s i on not  t o cal l  Demai n as a wi t ness.   I d.  at  436- 38.    

¶110 Af t er  Adams'  success i n t he Sevent h Ci r cui t ,  Henl ey 

f i l ed a mot i on f or  a new t r i al  i n t he i nt er est  of  j ust i ce i n t he 

Jef f er son Count y Ci r cui t  Cour t .   The ci r cui t  cour t ,  t he 

Honor abl e Jacquel i ne R.  Er wi n pr esi di ng,  was per suaded by t he 

Sevent h Ci r cui t ' s  r easoni ng i n Adams and gr ant ed Henl ey a new 

                                                 
6 Even t hough Henl ey and Adams wer e t r i ed and convi ct ed 

t oget her ,  Henl ey' s st at e appeal  concl uded bef or e Adams'  appeal .   
Because t he st at ut e of  l i mi t at i ons f or  f eder al  habeas r el i ef  
commences when a def endant ' s di r ect  st at e appeal  pr ocess 
concl udes,  Henl ey' s st at ut e of  l i mi t at i ons r an out  bef or e t hat  
of  Adams.   
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t r i al  i n t he i nt er est  of  j ust i ce,  concl udi ng t hat  " t he i ssue of  

consent ,  t he r eal  cont r over sy,  was not  f ul l y  t r i ed. "    

I I .  DI SCUSSI ON 

A.  The Ci r cui t  Cour t ' s  I nher ent  Aut hor i t y.  

¶111 Af t er  gi v i ng a br i ef  nod t o a c i r cui t  cour t ' s  wel l  

r ecogni zed i nher ent  aut hor i t y,  t he maj or i t y so l i mi t s t hat  

i nher ent  aut hor i t y t o t he poi nt  t hat  i t  i s  meani ngl ess.   Fi r st ,  

t he maj or i t y nar r owl y l i mi t s a c i r cui t  cour t ' s  i nher ent  

aut hor i t y t o t hat  whi ch " i s necessar y t o t he f unct i oni ng of  t he 

cour t . "   Maj or i t y op. ,  ¶74.   Second,  t he maj or i t y asser t s t hat  

t he c i r cui t  cour t ' s  i nher ent  aut hor i t y may be exer ci sed onl y  

when a case i s " bef or e i t  under  a pr oper  pr ocedur al  mechani sm. "   

I d. ,  ¶86.   Wi t h t hese l i mi t at i ons,  a c i r cui t  cour t ' s  i nher ent  

aut hor i t y i s l i t t l e mor e t han i t s st at ut or y aut hor i t y al ong wi t h 

what ever ,  i n t he maj or i t y ' s v i ew,  i s " necessar y t o t he 

f unct i oni ng of  t he cour t . "   I n i t s quest  t o ensur e f i nal i t y and 

t hus deny Henl ey a new t r i al ,  t he maj or i t y l ar gel y i gnor es t he 

Wi sconsi n Const i t ut i on' s gr ant  of  br oad i nher ent  aut hor i t y t o 

t he c i r cui t  cour t .   Whi l e a c i r cui t  cour t ' s  i nher ent  aut hor i t y 

has i t s r oot s i n t he Wi sconsi n Const i t ut i on,  Wi s.  Const .  ar t .  I  

§ 9,  ar t .  VI I ,  § 8,  and has been br oadl y def i ned by t hi s cour t ,  

St at e v.  Cannon,  196 Wi s.  534,  536,  221 N. W.  603 ( 1928) ,  t he 

maj or i t y suggest s t hat  t her e exi st  onl y " modest  j ust i f i cat i ons 

f or  i nher ent  aut hor i t y. "   Maj or i t y op. ,  ¶74.   Af t er  c i t i ng t he 

t est  we devel oped i n Ci t y of  Sun Pr ai r i e v.  Davi s,  226 

Wi s.  2d 738,  750- 51,  595 N. W. 2d 635 ( 1999) ,  f or  det er mi ni ng when 

an act i on i s i n excess of  a c i r cui t  cour t ' s  aut hor i t y,  t he 
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maj or i t y ski ps over  t hi s anal ysi s and i nst ead seemi ngl y 

j ust i f i es i t s r ej ect i on of  t he c i r cui t  cour t ' s  aut hor i t y her e 

based on t he maj or i t y ' s desi r e t o ensur e a swi f t  end t o cr i mi nal  

appeal s.   Maj or i t y op. ,  ¶¶74- 76.   

¶112 The maj or i t y i ncor r ect l y asser t s t hat  r ecogni z i ng t he 

ci r cui t  cour t ' s  i nher ent  aut hor i t y t o gr ant  a new t r i al  woul d 

" unwi sel y br oaden t he scope of  t he c i r cui t  cour t ' s  i nher ent  

power s. "   I d. ,  ¶74.   To t he cont r ar y,  t he scope was al r eady 

br oad.   We have r ecogni zed pr evi ousl y t he c i r cui t  cour t ' s  

i nher ent  aut hor i t y t o gr ant  a new t r i al .   See e. g. ,  I n r e Noe' s 

Est at e,  241 Wi s.  at  176- 77;  Behni ng,  57 Wi s.  2d at  188;  Font ai ne 

v.  Font ai ne,  205 Wi s.  570,  577,  238 N. W.  410 ( 1931)  ( " I t  has 

l ong been set t l ed i n t hi s st at e t hat  t he cour t  has power  t o 

gr ant  a new t r i al  i n t he i nt er est s of  j ust i ce upon i t s own 

mot i on. "  ( c i t i ng Eggen v.  Fox,  124 Wi s.  534,  102 N. W.  1054 

( 1905) ;  Koss v.  A.  Geo.  Schul z Co. ,  195 Wi s.  243,  218 N. W.  175 

( 1928) ) .   I t  f ol l ows t hat  wher e a def endant  has not  r ecei ved a 

f ai r  t r i al ,  a c i r cui t  cour t  must  have t he aut hor i t y t o cor r ect  

such er r or  as wel l ,  wher e ei t her  t he case has not  been f ul l y 

t r i ed or  t her e has been a mi scar r i age of  j ust i ce.    

¶113 Whi l e t he maj or i t y and concur r ence suggest  t hat  

st at ut or y t i me l i mi t s r est r i ct  a c i r cui t  cour t ' s  i nher ent  

aut hor i t y,  maj or i t y op. ,  ¶74- 76;  concur r i ng op. ,  ¶¶100- 102,  we 

have consi st ent l y hel d t hat  t he l egi s l at ur e l acks t he power  t o 

i mpose l i mi t s on a cour t ' s  i nher ent  aut hor i t y  because such 

aut hor i t y i s der i ved f r om t he Wi sconsi n Const i t ut i on.   St at e v.  

Lee,  88 Wi s.  2d 239,  245- 47,  276 N. W. 2d 268 ( 1979) .   I n Lee,  
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t hi s cour t  addr essed t he quest i on squar el y and mi nced no wor ds:   

" [ I ] t  i s  wi t hi n t he di scr et i on of  t he cour t ,  i n i t s i nher ent  

power  t o do j ust i ce,  t o ent er t ai n t he [ unt i mel y]  mot i on at  a 

l at er  dat e. "   I d.  at  246.    

¶114 Cont r ar y t o t he maj or i t y ' s concl usi on,  i n my vi ew t he 

ci r cui t  cour t  has i nher ent  aut hor i t y t o gr ant  cr i mi nal  

def endant s a new t r i al  wher e t he r eal  cont r over sy has not  been 

f ul l y t r i ed or  t her e has been a mi scar r i age of  j ust i ce.   As 

not ed,  t hi s i nher ent  aut hor i t y  i s der i ved f r om t he Wi sconsi n 

Const i t ut i on' s br oad gr ant  of  or i gi nal  j ur i sdi ct i on:  

Except  as ot her wi se pr ovi ded by l aw,  t he c i r cui t  cour t  
shal l  have or i gi nal  j ur i sdi ct i on i n al l  mat t er s c i v i l  
and cr i mi nal  wi t hi n t hi s st at e and such appel l at e 
j ur i sdi ct i on i n t he c i r cui t  as t he l egi s l at ur e may 
pr escr i be by l aw.   The ci r cui t  cour t  may i ssue al l  
wr i t s necessar y i n ai d of  i t s  j ur i sdi ct i on.  

Wi s.  Const .  ar t .  VI I  § 8.  

¶115 The Wi sconsi n Const i t ut i on f ur t her  pr ovi des t hat  one 

of  t he cour t ' s  most  basi c f unct i ons i s t o pr ovi de a r emedy f or  

wr ongs,  i ncl udi ng i n appr opr i at e s i t uat i ons f ashi oni ng r el i ef  

wher e no adequat e r emedy exi st s.   Wi s.  Const .  ar t .  I .  § 9;  see 

D. H.  v.  St at e,  76 Wi s.  2d 286,  294,  251 N. W. 2d 196 ( 1977) ;  but  

see Ai cher  ex r el .  LaBar ge v.  Wi s.  Pat i ent s Comp.  Fund,  2000 WI  

98,  ¶43,  237 Wi s.  2d 99,  613 N. W. 2d 849 ( not i ng t hat  Wi s.  Const .  

ar t .  I  § 9 does not  conf er  any l egal  r i ght s,  but  r at her  

" pr eser ves t he r i ght  ' t o obt ai n j ust i ce on t he basi s of  t he l aw 

as i t  i n f act  exi st s ' " ) .  

¶116 Consi st ent  wi t h t hi s br oad di r ect i ve,  t hi s cour t  has 

br oadl y def i ned t he ci r cui t  cour t ' s  aut hor i t y t o i ncl ude power s 
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speci f i cal l y gr ant ed by t he Wi sconsi n Const i t ut i on and t he 

l egi s l at ur e al ong wi t h cer t ai n i nher ent  power s.   As we have 

st at ed,  " The [ const i t ut i on' s]  gener al  gr ant  of  or i gi nal  

j ur i sdi ct i on i s subst ant i al l y  wi t hout  l i mi t  by anyt hi ng f ound i n 

t he const i t ut i on,  over  al l  act i ons,  c i v i l  and cr i mi nal . "   St at e 

ex r el .  At t or ney Gen.  v.  Por t age Ci t y Wat er  Co. ,  107 Wi s.  441,  

447,  83 N. W.  697 ( 1900) .   We have r ecogni zed t hat  cour t s have 

t he " i nher ent ,  i mpl i ed and i nci dent al  power s"  whi ch " must  

necessar i l y  be used t o enabl e t he j udi c i ar y t o accompl i sh i t s 

const i t ut i onal l y or  l egi s l at i vel y mandat ed f unct i ons. "   St at e ex 

r el .  Fr i edr i ch v.  Ci r cui t  Cour t  f or  Dane Count y,  192 Wi s.  2d 1,  

16,  531 N. W. 2d 32 ( 1995)  ( i nt er nal  quot at i ons omi t t ed) .   Thi s 

cour t  f ur t her  r ecogni zed t he t ype of  i nher ent  aut hor i t y t hat  

al l ows a c i r cui t  cour t  t o gr ant  a new t r i al  i n t he i nt er est  of  

j ust i ce,  st at i ng " [ t ] he i nher ent  power  of  t he cour t  i s  .  .  .  t he 

power  t o admi ni s t er  j ust i ce whet her  any pr evi ous f or m of  r emedy 

has been gr ant ed or  not  .  .  .  and t he power  t o pr ovi de pr ocess 

wher e none exi st s. "   Cannon,  196 Wi s.  at  536 ( quot i ng I n r e 

Br uen,  172 P.  1152 ( Wash.  1918) ) .   We have est abl i shed t hat ,  

even on i t s own mot i on,  a c i r cui t  cour t  has t he i nher ent  

aut hor i t y t o gr ant  a new t r i al  when an i nj ust i ce has occur r ed.   

Font ai ne,  205 Wi s.  at  577 ( " I t  has l ong been set t l ed i n t hi s 

st at e t hat  t he cour t  has power  t o gr ant  a new t r i al  i n t he 

i nt er est s of  j ust i ce upon i t s own mot i on. " ) ;  I n r e Noe' s Est at e,  

241 Wi s.  at  177 ( hol di ng a c i r cui t  cour t ' s  aut hor i t y t o gr ant  a 

new t r i al  i s  " so necessar y t o t he j udi c i al  pr ocess,  and so 

essent i al  t o f ai r  t r i al s,  t hat  i t s  exi st ence i s a necessar y 
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i nci dent  t o t he exer ci se of  j udi c i al  power  by t he [ c i r cui t ]  

cour t " ) ;  Behni ng,  57 Wi s.  2d at  188 ( r ecogni z i ng a c i r cui t  

cour t ' s  i nher ent  aut hor i t y t o or der  a new t r i al  i n t he i nt er est  

of  j ust i ce even when a pr oper  mot i on i s not  bef or e t he cour t ) .    

¶117 That  does not  mean t hat  t he c i r cui t  cour t ' s  i nher ent  

aut hor i t y i s l i mi t l ess,  however .   We di scussed t he boundar i es of  

t he cour t ' s  i nher ent  aut hor i t y at  l engt h i n Davi s,  226 

Wi s.  2d 738.   Whi l e r ecogni z i ng t he ci r cui t  cour t ' s  br oad 

i nher ent  aut hor i t y,  we st at ed t hat  i t  i s  l i mi t ed t o t hr ee mai n 

ar eas:  ( 1)  t o per f or m t he cour t ' s  i nt er nal  oper at i ons,  ( 2)  " t o 

r egul at e member s of  t he bench and bar , "  and ( 3)  " t o ensur e t hat  

t he cour t  f unct i ons ef f i c i ent l y and ef f ect i vel y t o pr ovi de t he 

f ai r  admi ni st r at i on of  j ust i ce. "   I d.  at  749- 50.   Focusi ng on 

t he t hi r d cat egor y,  whi ch i s t he r el evant  cat egor y her e,  we 

emphasi zed t hat  t he cent r al  i nqui r y i nt o whet her  a power  i s 

i nher ent  i s whet her  i t  i s  " necessar y f or  t he ef f i c i ent  and 

or der l y f unct i oni ng of  t he cour t  or  t o mai nt ai n t he cour t ' s  

di gni t y,  t r ansact  i t s busi ness or  achi eve t he pur pose of  i t s  

exi st ence. "   I d.  at  750- 51.   I n ot her  wor ds,  t he c i r cui t  cour t  

has i nher ent  aut hor i t y t o per f or m i t s most  cr uci al  and basi c 

f unct i ons i n or der  t o f ul f i l l  i t s  essent i al  r ol e i n t he j ust i ce 

syst em.  

¶118 I n Davi s,  we det er mi ned t hat  t he muni ci pal  cour t  

over st epped i t s aut hor i t y i n or der i ng an out - of - st at e def endant  

t o appear  per sonal l y because i t  di d not  ser ve any of  t he above 

f unct i ons.   I d.  at  752.   Si nce counsel  f or  t he def endant  was 

r equi r ed t o be pr esent  at  t r i al ,  pr epar ed t o pr esent  evi dence 
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and speak on behal f  of  t he c l i ent ,  we det er mi ned t hat  t he cour t  

coul d pr ompt l y and compl et el y di spose of  t he case wi t hout  

i nf r i ngi ng upon t hese f unct i ons,  and t hus i t  di d not  have t he 

aut hor i t y t o compel  hi s appear ance.   I d.  at  753- 54.  

¶119 Thus,  t he pr oper  t est  t o det er mi ne whet her  a c i r cui t  

cour t  has t he i nher ent  aut hor i t y t o gr ant  a new t r i al  wher e t he 

r eal  cont r over sy was not  f ul l y  t r i ed or  wher e j ust i ce has 

mi scar r i ed i s whet her  t hat  aut hor i t y i s " necessar y f or  t he 

ef f i c i ent  and or der l y f unct i oni ng of  t he cour t  or  t o mai nt ai n 

t he cour t ' s  di gni t y,  t r ansact  i t s busi ness or  achi eve t he 

pur pose of  i t s  exi st ence. "   I d.  at  750- 51.    

¶120 The Wi sconsi n Const i t ut i on demands,  and we have 

consi st ent l y conf i r med,  t hat  one essent i al  f unct i on of  t he 

c i r cui t  cour t  " t o mai nt ai n [ i t s ]  di gni t y .  .  .  [ and]  achi eve t he 

pur pose of  i t s  exi st ence"  i s t he cour t ' s  aut hor i t y t o cor r ect  

er r or s wher e an i nj ust i ce has occur r ed.   I d. ;  see Wi s.  Const .  

ar t .  I  § 9;  see e. g. ,  I n r e Noe' s Est at e,  241 Wi s.  at  177 

( c i r cui t  cour t ' s  aut hor i t y t o gr ant  a new t r i al  i s  " so essent i al  

t o f ai r  t r i al s,  t hat  i t s  exi st ence i s a necessar y i nci dent  t o 

t he exer ci se of  j udi c i al  power  by t he [ c i r cui t ]  cour t " ) ;  Pul aski  

v.  St at e,  23 Wi s.  2d 138,  142,  126 N. W. 2d 625 ( 1964)  ( c i r cui t  

cour t  has i nher ent  aut hor i t y t o hear  mot i on t o wi t hdr aw a gui l t y 

pl ea and f or  a t r i al  i n t he i nt er est  of  j ust i ce) ;  Lee,  88 Wi s.  

2d at  246 ( i nher ent  aut hor i t y i n s i mi l ar  c i r cumst ances) ;  St at e 

v.  Schi l l ,  93 Wi s.  2d 361,  377- 79,  286 N. W. 2d 836 ( 1980)  

( i nher ent  aut hor i t y i n s i mi l ar  c i r cumst ances) .   Speci f i cal l y,  we 

have cont i nuousl y conf i r med a c i r cui t  cour t ' s  i nher ent  aut hor i t y 
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t o al l ow wi t hdr awal  of  an i mpr oper l y accept ed gui l t y pl ea and t o 

gr ant  a t r i al  wi t h l i t t l e need t o di scuss t hi s power ' s r el at i on 

t o t he essent i al  nat ur e of  t he cour t .   Pul aski ,  23 Wi s.  2d at  

142;  Lee,  88 Wi s.  2d at  246;  Schi l l ,  93 Wi s.  2d at  377- 79.   We 

have al so hel d t hat  a c i r cui t  cour t  has t he i nher ent  aut hor i t y 

t o or der  a new t r i al ,  " even t hough no mot i on i s bef or e"  t he 

cour t ,  wher e a j udge concl uded t hat  t he quest i on pr esent ed t o 

t he j ur y was mi sl eadi ng.   Behni ng,  57 Wi s.  2d at  188.   The 

cour t ' s  aut hor i t y t o cor r ect  er r or s i n t he i nt er est  of  j ust i ce 

i s cer t ai nl y one of  i t s  most  basi c f unct i ons,  and t hus i t  i s  

wi t hi n i t s i nher ent  aut hor i t y t o do so.  

¶121 I t  f ol l ows t hat  i f  we r ecogni ze a cour t ' s  i nher ent  

aut hor i t y t o al l ow wi t hdr awal  of  a gui l t y pl ea and t o gr ant  a 

t r i al ,  we must  al so r ecogni ze i t s aut hor i t y t o gr ant  a new t r i al  

wher e t her e has been an er r or  denyi ng t he def endant  a f ai r  

t r i al .   Cont r ar y t o t he maj or i t y ' s asser t i on,  t hi s woul d not  

" unwi sel y br oaden t he scope of  t he c i r cui t  cour t ' s  i nher ent  

power s. "   Maj or i t y op. ,  ¶74.   As di scussed above,  t he Wi sconsi n 

Const i t ut i on st at es,  and we have conf i r med,  t hat  t he c i r cui t  

cour t ' s  i nher ent  aut hor i t y t o cor r ect  i nj ust i ce i s br oad.   Wi s.  

Const .  ar t .  I  § 9,  ar t .  VI I  § 8;  Cannon,  196 Wi s.  at  536;  I n r e 

Noe' s Est at e,  241 Wi s.  at  177.   Recogni z i ng t he ci r cui t  cour t ' s  

i nher ent  aut hor i t y t o gr ant  a new t r i al  i n t hi s case wi l l  not  

have t he di sast r ous ef f ect  on f i nal i t y t hat  t he maj or i t y  

suggest s,  maj or i t y op. ,  ¶¶75- 76,  because ci r cui t  cour t s wi l l  

exer ci se t hi s i nher ent  aut hor i t y as pr udent l y her e as t hey do i n 

ot her  r espect s,  and t hi s cour t  and t he cour t  of  appeal s have 
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devel oped st andar ds f or  when t hat  aut hor i t y may be exer ci sed.   

I f  a c i r cui t  cour t ,  exer ci s i ng i t s i nher ent  aut hor i t y,  gr ant s a 

new t r i al  i n t he i nt er est  of  j ust i ce on t he gr ounds t hat  t he 

r eal  cont r over sy has not  been f ul l y t r i ed or  t her e has been a 

mi scar r i age of  j ust i ce,  such a deci s i on i s,  of  cour se,  

appeal abl e as an er r oneous exer c i se of  di scr et i on and r evi ewabl e 

by t he Wi sconsi n Cour t  of  Appeal s and by t he Wi sconsi n Supr eme 

Cour t .  

¶122 Whi l e we have not  expl i c i t l y  addr essed t he st andar d 

t hat  a c i r cui t  cour t  must  appl y when deci di ng whet her  t o 

exer ci se i t s i nher ent  aut hor i t y t o gr ant  a new t r i al ,  I  woul d 

hol d t hat  such a st andar d i s evi dent  f r om pr evi ous deci s i ons of  

t hi s cour t  and t he cour t  of  appeal s.   The l egi s l at ur e devel oped 

st andar ds f or  when t hi s cour t  or  t he cour t  of  appeal s,  

r espect i vel y,  may gr ant  a new t r i al  under  § 751. 06 and § 752. 35.   

Under  i t s st at ut or y r ever sal  aut hor i t y,  a cour t  may gr ant  a new 

t r i al  wher e ( 1)  " t he r eal  cont r over sy has not  been f ul l y t r i ed, "  

or  ( 2)  " i t  i s  pr obabl e t hat  j ust i ce has f or  any r eason 

mi scar r i ed. "   Wi s.  St at .  §§ 751. 06,  752. 35 ( 2007- 08) .   I n St at e 

v.  Har p,  t he cour t  of  appeal s hel d t hat  a c i r cui t  cour t  must  

al so appl y t hi s  st andar d when deci di ng on a mot i on f or  a new 
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t r i al  under  i t s st at ut or y aut hor i t y i n § 805. 15. 7  161 Wi s.  2d 

773,  777- 79,  469 N. W. 2d 210 ( Ct .  App.  1991) .   I n St at e v.  

Ar mst r ong,  we concl uded t hat  t hi s st at ut or y st andar d al so 

appl i es t o our  i nher ent  aut hor i t y t o gr ant  a new t r i al  i n t he 

i nt er est  of  j ust i ce.   2005 WI  119,  ¶114 n. 26,  283 Wi s.  2d 639,  

700 N. W. 2d 98.   I t  f ol l ows,  t hen,  t hat  t hi s st andar d al so 

appl i es t o a c i r cui t  cour t ' s  i nher ent  aut hor i t y t o gr ant  a new 

t r i al .  

¶123 Thus,  I  woul d hol d t hat  a c i r cui t  cour t  may gr ant  a 

new t r i al  under  i t s i nher ent  aut hor i t y onl y wher e ( 1)  " t he r eal  

cont r over sy has not  been f ul l y t r i ed, "  or  ( 2)  " i t  i s  pr obabl e 

t hat  j ust i ce has f or  any r eason mi scar r i ed. "   Wi s.  St at .  

§§ 751. 06,  752. 35;  see St at e v.  Hi cks,  202 Wi s.  2d 150,  160- 61,  

549 N. W. 2d 435 ( 1996) .   As we have pr evi ousl y not ed,  a r equest  

f or  a new t r i al  i s  an ext r aor di nar y r emedy,  and a cour t  shoul d 

gr ant  such a r equest  onl y " i n except i onal  cases. "   See 

Ar mst r ong,  283 Wi s.  2d 639,  ¶114.    

¶124 Wi t h t hi s st andar d and t hese l i mi t at i ons,  r ecogni z i ng 

a c i r cui t  cour t ' s  i nher ent  aut hor i t y t o gr ant  a new t r i al  does 

not  gi ve a def endant  endl ess oppor t uni t i es f or  a new t r i al  or  

                                                 
7 I n Har p,  t he cour t  of  appeal s addr essed t he pr oper  

st andar d wi t h whi ch a c i r cui t  cour t  must  deci de a mot i on f or  a 
new t r i al  under  § 805. 15 br ought  by a cr i mi nal  def endant .   I t  i s  
i mpor t ant  t o not e t hat ,  i n my vi ew,  and consi st ent  wi t h t he 
maj or i t y ' s hol di ng,  Wi s.  St at .  § 805. 15 i s not  an avai l abl e 
means f or  a cr i mi nal  def endant  t o seek post convi ct i on r el i ef .   
The cour t  of  appeal s di d not  di r ect l y addr ess t hi s i ssue i n 
Har p,  but  i t s hol di ng,  t hat  a c i r cui t  cour t  may gr ant  a new 
t r i al  onl y when t he r eal  cont r over sy has not  been f ul l y t r i ed or  
j ust i ce has mi scar r i ed,  i s  i nst r uct i ve and consi st ent  wi t h t he 
appr opr i at e st andar d I  am sat i sf i ed shoul d be appl i ed.  
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upset  t he pr i nci pl e of  f i nal i t y as t he maj or i t y asser t s.   

Maj or i t y op. ,  ¶¶74- 76.   Rat her  such a r emedy i s r est r i ct ed t o a 

l i mi t ed number  of  def endant s.  Henl ey i s wi t hi n t he st andar d and 

t he l i mi t at i ons s i nce he r emai ns wi t hout  t he oppor t uni t y f or  a 

f ul l  t r i al  of  t he r eal  cont r over sy i n t hi s case unl ess he 

r ecei ves a new t r i al .      

¶125 The maj or i t y i nsi st s t hat  a c i r cui t  cour t ' s  i nher ent  

aut hor i t y i s r est r i ct ed by st at ut or y pr ocedur es and t i me l i mi t s,  

i d. ,  ¶¶76,  86;  however ,  a cour t ' s  i nher ent  aut hor i t y i s ent i r el y 

i ndependent  of  i t s  st at ut or y aut hor i t y.   The Wi sconsi n 

Const i t ut i on conf er s c i r cui t  cour t  j ur i sdi ct i on,  and t her ef or e 

c i r cui t  cour t  aut hor i t y i s not  const r ai ned by l egi s l at i ve 

di r ect i ves.   Wi s.  Const .  ar t .  VI I  § 2;  I n t he Mat t er  of  t he 

Guar di anshi p of  Eber har dy v.  Ci r cui t  Cour t  f or  Wood Count y,  102 

Wi s.  2d 539,  548,  307 N. W. 2d 881 ( 1981) .   We have cont i nuousl y  

af f i r med t hat  a c i r cui t  cour t ' s  i nher ent  aut hor i t y i s ent i r el y  

i ndependent  of  any st at ut or y aut hor i t y.   Pul aski ,  23 Wi s.  2d at  

142- 43 ( not i ng t he c i r cui t  cour t ' s  aut hor i t y t o al l ow wi t hdr awal  

of  a gui l t y pl ea i s not  der i ved f r om a st at ut e,  but  r at her  

st ands upon t he ci r cui t  cour t ' s  i nher ent  aut hor i t y) .    

¶126 I n Lee,  we addr essed whet her  t hi s i ndependent  

aut hor i t y was subj ect  t o t i me l i mi t s i mposed by st at ut e and 

concl usi vel y st at ed t hat  i t  i s  not .   88 Wi s.  2d at  245- 47.   We 

concl uded t hat  t he st at ut or y t i me l i mi t  was " r egul at or y onl y"  

and not  a j ur i sdi ct i onal  bar  t o t he c i r cui t  cour t ' s  

consi der at i on of  a mot i on t o wi t hdr aw a gui l t y  pl ea.   I d.  at  

246- 47.   We hel d t hat  t he st at ut e was not  a j ur i sdi ct i onal  
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const r ai nt  on t he aut hor i t y of  t he cour t .   Mor eover ,  we st at ed 

t hat  any " cont ent i on t hat  [ t he st at ut e]  i mposes a l egi s l at i ve 

r est r i ct i on on t he power  of  t he cour t s t o do j ust i ce woul d pose 

a ser i ous const i t ut i onal  quest i on. "   I d.  at  247.   We concl uded 

t hat  such a l i mi t at i on was not  t he l egi s l at ur e' s i nt ent ,  and t he 

ci r cui t  cour t  has t he aut hor i t y t o consi der  a mot i on t o wi t hdr aw 

a gui l t y pl ea f i l ed af t er  t he st at ut or y deadl i ne.   I d.   Despi t e 

t hi s c l ear  st at ement ,  nei t her  t he maj or i t y nor  t he concur r ence 

acknowl edges t he consi st ency wi t h whi ch t hi s cour t  has 

expl i c i t l y  af f i r med t he ci r cui t  cour t ' s  i nher ent  aut hor i t y:  

I t  i s  c l ear ,  t her ef or e,  t hat  Pul aski  di d not  set  a 
j ur i sdi ct i onal  t i me l i mi t  f or  consi der i ng a mot i on t o 
wi t hdr aw a pl ea.  Pul aski  al so makes cl ear  t hat  a 
mot i on t o wi t hdr aw a pl ea coul d be made beyond t he 
one- year  r egul at or y per i od but ,  unl ess except i onal  
c i r cumst ances wer e shown,  i t  woul d be an abuse of  
di scr et i on t o consi der  a mot i on made beyond t he t i me 
per i od.  

The anal ysi s of  Pul aski  concl usi vel y demonst r at es t hat  
a def endant  who seeks t o wi t hdr aw a pl ea af t er  t he 
r egul at or y t i me per i od woul d i ndeed have t o show by 
cl ear  and convi nci ng evi dence t hat  except i onal  
c i r cumst ances war r ant ed t he i nvocat i on of  t he cour t ' s  
i nher ent  power .  Pul aski  hol ds t hat  a def endant  has t he 
r i ght  t o move f or  wi t hdr awal  of  hi s pl ea wi t hi n t he 
one- year  per i od but  t hat  i t  i s  wi t hi n t he di scr et i on 
of  t he cour t ,  i n i t s i nher ent  power  t o do j ust i ce,  t o 
ent er t ai n t he mot i on at  a l at er  dat e.  

Pul aski  di d not  set  a j ur i sdi ct i onal  t i me l i mi t .  
Nei t her ,  we concl ude,  does t he st at ut e.  I n t he 
i nt er est s of  sound cour t  admi ni st r at i on,  t he st at ut e 
r educes t he r egul at or y t i me t o one hundr ed t went y 
days.  The st at ut e,  however ,  does not  depr i ve t he cour t  
of  j ur i sdi ct i on.   .  .  .   

We concl ude t hat  i t  was wi t hi n t he power  and 
j ur i sdi ct i on of  t he count y cour t  t o consi der  t he 
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mot i on even t hough i t  was br ought  af t er  t he one-
hundr ed- t went y- day per i od set  f or t h i n t he st at ut e.  

I d.  at  246- 47 ( emphasi s added) .   Thus,  t he c i r cui t  cour t ' s  use 

of  i t s  i nher ent  aut hor i t y i s not  const r ai ned by st at ut or y 

l i mi t at i ons. 8 

¶127 Thi s does not  mean t hat  t he st at ut or y f r amewor k f or  

post convi ct i on r el i ef  under  Wi s.  St at .  ch.  974 i s meani ngl ess,  

however ,  or  t hat  a def endant  may i gnor e t he st at ut or y t i me 

l i mi t s and i nst ead seek r el i ef  onl y under  a cour t ' s  i nher ent  

aut hor i t y.   As we have st at ed,  a cour t  shoul d gr ant  a new t r i al  

i n t he i nt er est  of  j ust i ce under  i t s i nher ent  aut hor i t y onl y " i n 

except i onal  cases"  because i t  i s  such an ext r aor di nar y r emedy.   

Ar mst r ong,  283 Wi s.  2d 639,  ¶114.   Ther ef or e,  a def endant  who 

i gnor ed st at ut or y means f or  post convi ct i on r el i ef  woul d do so at  

hi s per i l .     

¶128 Recogni z i ng t he ci r cui t  cour t ' s  i nher ent  aut hor i t y t o 

per f or m i t s j ust i ce- seeki ng f unct i on wi l l  ensur e t hat  t he 

j ust i ce syst em i s not  so i nf l exi bl e t hat  i t  cannot  cor r ect  

er r or s.   As expl ai ned above,  t hi s wi l l  not  upset  t he pr i nci pl e 

of  f i nal i t y as t he maj or i t y asser t s.   Ther ef or e,  I  woul d hol d 

                                                 
8 The Escal ona bar  i s s i mi l ar l y  not  a r est r i c t i on on a 

cour t ’ s i nher ent  aut hor i t y t o gr ant  a new t r i al  i n t he i nt er est  
of  j ust i ce.   See St at e v.  Escal ona- Nar anj o,  185 Wi s.  2d 168,  517 
N. W. 2d 157 ( 1994) .   As di scussed above,  l egi s l at i vel y  cr eat ed 
l i mi t s ar e not  appl i cabl e t o a cour t ’ s i nher ent  aut hor i t y,  whi ch 
i s der i ved f r om t he Wi sconsi n Const i t ut i on.   Eber har dy,  102 Wi s.  
2d at  548;  Lee,  88 Wi s.  2d at  247.   We emphasi zed t hr oughout  
Escal ona t hat  our  deci s i on was based on an i nt er pr et at i on of  t he 
l anguage,  pur pose,  and l egi s l at i ve hi st or y of  t he post convi ct i on 
r el i ef  st at ut e.   185 Wi s.  2d at  175- 78.   I t  woul d appear ,  t hen,  
t hat  t he l i mi t at i ons on post convi ct i on r el i ef  descr i bed i n 
Escal ona do not  appl y t o a case i nvoki ng a cour t ’ s i nher ent  
aut hor i t y.  
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t hat  t he c i r cui t  cour t  had t he i nher ent  aut hor i t y t o gr ant  a new 

t r i al  her e because t he r eal  cont r over sy i n t hi s case has not  

been f ul l y t r i ed,  as I  now expl ai n i n det ai l .   

B.  Revi ew of  t he Ci r cui t  Cour t ' s  Deci s i on.  

¶129 I  woul d hol d t hat  t he c i r cui t  cour t  has i nher ent  

aut hor i t y t o gr ant  a new t r i al  wher e t he case has not  been f ul l y 

t r i ed or  t her e has been a mi scar r i age of  j ust i ce.  I  woul d t hen 

car ef ul l y r evi ew t he ci r cui t  cour t ' s  deci s i on t o gr ant  a new 

t r i al . 9 The ci r cui t  cour t  mi st akenl y based i t s aut hor i t y t o hear  

                                                 
9 As i s evi dent  f r om t he maj or i t y ' s di scussi on of  t he 

st andar d of  r evi ew,  t he maj or i t y does not  addr ess whet her  t he 
c i r cui t  cour t ' s  deci s i on t o gr ant  Henl ey a new t r i al  was an 
appr opr i at e exer ci se of  i t s  di scr et i on.   Maj or i t y op. ,  ¶¶28- 29.   
Si nce I  woul d hol d t he c i r cui t  cour t  has t he aut hor i t y t o gr ant  
a new t r i al  her e,  I  woul d r evi ew t hat  deci s i on under  t he 
er r oneous exer ci se of  di scr et i on st andar d.   Tot sky,  233 Wi s.  2d 
371,  ¶46;  Pul aski ,  23 Wi s.  2d at  142 ( " A mot i on t o wi t hdr aw a 
pl ea of  gui l t y and f or  a t r i al ,  as we deem t he def endant ' s 
mot i ons t o be .  .  .  i s  a mot i on di r ect ed t o t he di scr et i on of  
t he cour t  i n t he i nt er est  of  j ust i ce whi ch t he cour t  has t he 
i nher ent  power  t o hear . " ) ;  Lee,  88 Wi s.  2d at  246 ( quot i ng 
Pul aski  f or  t hi s pr oposi t i on) ;  Schi l l ,  93 Wi s.  2d at  378 
( hol di ng a mot i on t o wi t hdr aw a gui l t y pl ea and gr ant  t r i al  " i s 
addr essed t o t he sound di scr et i on of  t he t r i al  cour t  and [ t he 
supr eme cour t ]  wi l l  not  upset  t he cour t ' s  r ul i ng unl ess t her e i s 
a suf f i c i ent  showi ng of  abuse of  di scr et i on" ) ;  Behni ng,  57 Wi s.  
2d at  186 ( " An or der  f or  a new t r i al  i n t he i nt er est  of  j ust i ce 
i s wi t hi n t he di scr et i on of  a t r i al  j udge and wi l l  be r ever sed 
onl y upon a c l ear  showi ng t her e has been an abuse of  
di scr et i on. " ) ;  Van Gheem v.  Chi .  & Nor t hwest er n R. R.  Co. ,  33 
Wi s. 2d 231,  236,  147 N. W. 2d 237,  239 ( 1967)  ( st at i ng t hat  or der  
gr ant i ng a new t r i al  i n i nt er est  of  j ust i ce wi l l  be r ever sed 
onl y wher e t her e has been a c l ear  abuse of  di scr et i on) ;  Bar t el l  
v.  Luedt ke,  52 Wi s. 2d 372,  377,  190 N. W. 2d 145,  148 ( 1971)  
( c i t i ng Van Gheem) ;  Wer r en v.  Al l i ed Amer i can Mut .  Fi r e I ns.  
Co. ,  3 Wi s. 2d 313,  315,  316,  88 N. W. 2d 348 ( 1958)  ( " An or der  f or  
a new t r i al  i n t he i nt er est s of  j ust i ce i s hi ghl y di scr et i onar y 
and,  i n t he absence of  a c l ear  showi ng of  an abuse of  
di scr et i on,  i t  wi l l  be af f i r med. " ) .   
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Henl ey' s mot i on f or  a new t r i al  on Wi s.  St at .  § 805. 15,  but  

t her e was a val i d basi s f or  t hat  det er mi nat i on,  so a r evi ew of  

i t s  det er mi nat i on i s t her ef or e pr oper .   The ci r cui t  cour t ' s  

deci s i on shoul d not  be di st ur bed unl ess t her e i s " a c l ear  

showi ng"  of  an er r oneous exer ci se of  di scr et i on.   Tot sky,  233 

Wi s.  2d 371,  ¶46;  Behni ng,  57 Wi s.  2d at  186 ( " An or der  f or  a 

new t r i al  i n t he i nt er est  of  j ust i ce i s wi t hi n t he di scr et i on of  

a t r i al  j udge and wi l l  be r ever sed onl y upon a c l ear  showi ng 

t her e has been an abuse of  di scr et i on. " ) ;  McFar l i n v.  Hewi t t ,  5 

Wi s. 2d 488,  493,  93 N. W. 2d 445 ( 1958)  ( st at i ng t hat  t he cour t  i n 

r evi ewi ng a t r i al  cour t ' s  or der  f or  a new t r i al  " seeks t o 

det er mi ne whet her  t he t r i al  cour t  abused i t s  di scr et i on i n 

or der i ng a new t r i al .  I t  seeks r easons t o sust ai n t he f i ndi ng of  

t he t r i al  j udge. " ) ;  McCoy v.  Ter hor st ,  188 Wi s.  512,  517,  205 

N. W.  420 ( 1925)  ( " [ W] e do not  r ever se [ a t r i al  cour t ' s  gr ant  of  

a new t r i al  i n f ur t her ance of  j ust i ce]  mer el y because,  upon t he 

r ecor d bef or e us,  we come t o a di f f er ent  concl usi on.   I t  must  

c l ear l y appear  t hat  t her e was an abuse of  di scr et i on bef or e we 

r ever se. " ) ;  John v.  Pi er ce,  176 Wi s.  220,  224- 25,  186 N. W.  600 

( 1922)  ( " A di scr et i on i s vest ed i n t he t r i al  cour t  t o gr ant  a 

new t r i al  when he f eel s t hat  t he ver di ct  i s  agai nst  t he wei ght  

of  t he evi dence,  and t hi s cour t  wi l l  not  di st ur b hi s act i on i n 

t hat  r espect  wher e t he evi dence i s such t hat  conf l i c t i ng 

concl usi ons may be r eached by di f f er ent  per sons. " ) .   I  am 

sat i sf i ed t hat  t he c i r cui t  cour t  di d not  er r oneousl y exer ci se 

i t s di scr et i on i n gr ant i ng Henl ey a new t r i al .  
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¶130 The ci r cui t  cour t  det er mi ned t hat  a new t r i al  was 

war r ant ed because t he r eal  cont r over sy,  S. E. S. ' s consent ,  had 

not  been f ul l y t r i ed.   A case or  cont r over sy has not  been f ul l y 

t r i ed " when t he j ur y was er r oneousl y not  gi ven t he oppor t uni t y 

t o hear  i mpor t ant  t est i mony t hat  bor e on an i mpor t ant  i ssue i n 

t he case .  .  .  . "   Hi cks,  202 Wi s.  2d at  160.   The cour t  need 

not  f i nd " t he pr obabi l i t y  of  a di f f er ent  r esul t  on r et r i al "  t o 

f i nd t hat  t he r eal  cont r over sy was not  f ul l y  t r i ed.   I d.   I n i t s 

r ul i ng t hat  t he r eal  cont r over sy was not  f ul l y  t r i ed her e,  t he 

c i r cui t  cour t  seemed per suaded by t he Sevent h Ci r cui t ' s  

r easoni ng i n Adams,  453 F. 3d at  436,  as am I .    

¶131 I n Adams,  t he Sevent h Ci r cui t  anal yzed Adams’  t r i al  

and t he t est i mony gi ven by Demai n at  Hi l l ’ s  t r i al ,  and concl uded 

t hat  Adams'  counsel  made an unr easonabl e deci s i on i n f ai l i ng t o 

cal l  Demai n,  as Demai n' s t est i mony coul d have " shed 

consi der abl e,  per haps concl usi ve,  l i ght  on t he event s of  t hat  

ni ght . "   I d.  at  436- 37.   The Sevent h Ci r cui t  not ed sever al  

poi nt s t hat  woul d have made Demai n' s t est i mony par t i cul ar l y 

val uabl e t o Adams' ,  and t hus al so Henl ey' s,  def ense.   Fi r st ,  

Demai n was " a wi t ness t o sever al  key moment s i n t he chr onol ogy"  

of  what  occur r ed t hat  ni ght ,  " wher e t he evi dence [ was]  shar pl y 

conf l i c t i ng. "   I d.   Second,  unl i ke al l  t he ot her  par t i es 

i nvol ved i n t he event s of  t hat  ni ght ,  Demai n had no pr i or  

r el at i onshi p wi t h anyone i nvol ved,  " t hus r ender i ng hi m [ an]  

i mpar t i al  and i ndependent "  wi t ness.   I d.   Thi r d,  Demai n coul d 

have t est i f i ed t hat  t he women i nvi t ed t he men up t o t hei r  r oom,  

cor r obor at i ng Sheet s '  t est i mony and " compl et el y under cut [ t i ng]  
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S. E. S. ' s ver si on of  uni nvi t ed st r anger s bur st i ng i nt o her  r oom. "   

I d.  at  437.   Four t h,  Demai n coul d have t est i f i ed t o seei ng 

S. E. S.  and t he t hr ee men t oget her  l at er  i n t he ni ght ,  

" suppor t [ i ng]  a pl ausi bl e t heor y of  a consensual  encount er . "   

I d.   

¶132 The Sevent h Ci r cui t ' s  descr i pt i on of  Demai n' s 

t est i mony and t he t r anscr i pt  of  Demai n' s t est i mony at  Hi l l ' s  

t r i al  shar pl y cont r adi ct  t he maj or i t y ' s char act er i zat i on of  t hi s  

evi dence.   The maj or i t y di smi sses t he i mpor t ance of  Demai n' s 

t est i mony as " l ar gel y dupl i cat i ve of  what  Sheet s r el at ed i n her  

t est i mony, "  and t hus concl udes t hat  " [ i ] t  cannot  be sai d t hat  

such evi dence was not  pl aced bef or e t he j ur y. "   Maj or i t y op. ,  

¶82.   To t he cont r ar y,  t he f act  t hat  Demai n’ s t est i mony woul d 

have cor r obor at ed Sheet s '  t est i mony and cont r adi ct ed t he 

st at ement s by S. E. S.  suppor t s t he ar gument  t hat  t hi s evi dence 

woul d have been ext r emel y val uabl e t o t he j ur y ’ s cr edi bi l i t y  

det er mi nat i on,  whi ch was t he cr ux of  t hi s case.   One such 

cr i t i cal  poi nt  i s  Demai n' s t est i mony t hat  Sheet s and S. E. S.  

i nvi t ed t he men up t o t hei r  r oom.   Thi s t est i mony woul d have 

si gni f i cant l y under mi ned S. E. S. ' s cr edi bi l i t y  s i nce he woul d 

have been a second wi t ness who cont r adi ct ed S. E. S.  and conf i r med 

Sheet s '  st at ement s.   

¶133 The maj or i t y al so asser t s t hat  Demai n' s t est i mony on 

seei ng t he gr oup smoki ng out si de t oget her  " i s  not  cr i t i cal . "   

I d.   The maj or i t y f ur t her  downpl ays t he i mpor t ance of  t hi s 

t est i mony by st at i ng t hat  " we do not  know whet her  t hi s was 

bef or e or  af t er  t he sexual  assaul t . "   I d. ,  ¶83.   Thi s 
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mi schar act er i zes Demai n' s t est i mony.   Whi l e Demai n was unsur e of  

t he exact  t i me he saw t he gr oup out si de,  hi s t est i mony 

demonst r at es t hat  i t  was at  l east  t went y mi nut es af t er  S. E. S. ,  

Adams,  and Henl ey l ef t  Demai n' s r oom t oget her .   Thus,  accor di ng 

t o S. E. S. ' s own t est i mony,  t hi s woul d have been somet i me dur i ng 

or  af t er  t he assaul t  had begun.   Al so,  whi l e Demai n di d not  

speci f i cal l y name Adams,  Henl ey,  and Hi l l ,  i t  i s  c l ear  f r om t he 

cont ext  of  hi s t est i mony t hat  he was r ef er r i ng t o t hem when he 

sai d " [ a] l l  t hr ee of  t hem wer e out  t her e. "   Demai n f ur t her  

i dent i f i ed S. E. S.  by r ef er r i ng t o her  as t he " t al l  one, "  whi ch 

i s how he had pr evi ousl y descr i bed her  when di st i ngui shi ng her  

f r om Sheet s.   Such t est i mony cer t ai nl y seems t o under mi ne 

S. E. S. ' s cr edi bi l i t y  because she di d not  ment i on smoki ng out si de 

wi t h t he men l at er  t hat  ni ght ,  and i t  al so " suppor t [ s]  a 

pl ausi bl e t heor y of  a consensual  encount er  bet ween t he men and 

S. E. S. "   Adams,  453 F. 3d at  437.    

¶134 Fur t her mor e,  as t he maj or i t y poi nt s out ,  t her e i s a 

pol i ce r epor t  t hat  f ur t her  under mi nes S. E. S. ' s cr edi bi l i t y ,  

whi ch was not  pr esent ed at  Henl ey' s t r i al  but  cont r i but ed t o t he 

St at e' s di smi ssal  of  Hi l l ' s  case dur i ng hi s t hi r d t r i al .   

Maj or i t y op. ,  ¶18 n. 9.   Thi s r epor t  i ndi cat es t hat  Hi l l  

pr evi ousl y t ol d a pol i ce i nvest i gat or  t hat  ( 1)  Hi l l  and Demai n 

r emai ned downst ai r s t oget her  f or  appr oxi mat el y t went y mi nut es 

af t er  S. E. S. ,  Henl ey,  and Adams went  up t o S. E. S. ' s r oom,  and 

( 2)  S. E. S. ,  Henl ey,  Adams,  and Hi l l  r ol l ed mar i j uana j oi nt s 

t oget her  i n S. E. S. ' s r oom t hat  t hey l at er  smoked t oget her  

downst ai r s.   Thi s document at i on of  Hi l l ' s  st at ement s t o t he 
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pol i ce f ur t her  cor r obor at es Demai n' s t est i mony,  and t hus 

Henl ey' s ver si on of  t he event s,  and cal l s S. E. S. ' s cr edi bi l i t y  

i nt o quest i on.  

¶135 Thus,  t he c i r cui t  cour t ,  ar med wi t h t he anal ysi s and 

r ul i ng by t he Sevent h Ci r cui t ,  di d not  er r  i n det er mi ni ng t hat  

t he r eal  cont r over sy was not  f ul l y  t r i ed,  wher e t he j ur y was 

deni ed t he oppor t uni t y t o hear  Demai n' s cr i t i cal  t est i mony t hat  

went  t o t he hear t  of  t he case:   S. E. S' s cr edi bi l i t y  and t he 

i ssue of  consent .    

C.  Cour t  of  Appeal s '  St at ut or y and I nher ent  Aut hor i t y.  

¶136 The maj or i t y ’ s hol di ng t hat  t he c i r cui t  cour t  l acked 

any i nher ent  aut hor i t y t o gr ant  a new t r i al  i n t hi s case woul d 

seem t o r equi r e t he maj or i t y t o addr ess whet her  t he cour t  of  

appeal s has such i nher ent  aut hor i t y.   However ,  t he maj or i t y does 

not  answer  t hat  cer t i f i ed quest i on. 10  Of  cour se,  t hi s cour t  i s  

not  r equi r ed t o answer  al l  of  t he cer t i f i ed quest i ons when we 

accept  a cer t i f i cat i on,  but  gener al l y t her e shoul d be a good 

r eason f or  not  doi ng so.   See,  e. g. ,  St at e v.  Konkol ,  221 Wi s.  

184,  266 N. W.  174 ( 1936)  ( r ef usi ng t o answer  a cer t i f i ed 

quest i on wher e we det er mi ned t hat  j ur i sdi ct i on was l acki ng) .   

¶137 I n t hi s case,  wher e t he maj or i t y has f ound t hat  t he 

c i r cui t  cour t  di d not  have t he i nher ent  or  st at ut or y aut hor i t y 

                                                 
10 I n passi ng t he maj or i t y not es t hat  t he cour t  of  appeal s 

has t he di scr et i onar y aut hor i t y  under  Wi s.  St at .  § 752. 35 t o 
gr ant  a new t r i al  i n t he i nt er est  of  j ust i ce.   Maj or i t y op. ,  
¶63.   However ,  t he maj or i t y does not  f ur t her  addr ess t hi s i ssue,  
nor  does i t  addr ess t he quest i on of  whet her  t he cour t  of  appeal s  
al so has t he i nher ent  aut hor i t y t o gr ant  a new t r i al  wher e t he 
r eal  cont r over sy has not  been f ul l y t r i ed or  t her e has been a 
mi scar r i age of  j ust i ce.  
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t o gr ant  a new t r i al ,  even t hough t hat  cour t  hel d t hat  t he r eal  

cont r over sy has not  been f ul l y t r i ed,  i t  i s appr opr i at e t o 

addr ess whet her  t he cour t  of  appeal s has such aut hor i t y.   Whi l e 

under  t he maj or i t y ' s hol di ng t hi s cour t  can st i l l  hear  a mot i on 

f or  a new t r i al ,  " t he quest i on of  whet her  j ust i ce has been done 

i n an i ndi v i dual  case i s pr i mar i l y and i ni t i al l y  t he concer n of  

t he cour t  of  appeal s. ”  St at e v.  McConnohi e,  113 Wi s.  2d 362,  

368,  334 N. W. 2d 903 ( 1983) .   For  t he r easons st at ed bel ow,  I  

woul d hol d t hat  t he cour t  of  appeal s has bot h st at ut or y and 

i nher ent  aut hor i t y t o gr ant  a new t r i al  when t he r eal  

cont r over sy has not  been f ul l y t r i ed or  when j ust i ce has 

mi scar r i ed.  

¶138 The l egi s l at ur e has gi ven t he cour t  of  appeal s  br oad 

st at ut or y r ever sal  aut hor i t y:   

I n an appeal  t o t he cour t  of  appeal s,  i f  i t  appear s 
f r om t he r ecor d t hat  t he r eal  cont r over sy has not  been 
f ul l y t r i ed,  or  t hat  i t  i s  pr obabl e t hat  j ust i ce has 
f or  any r eason mi scar r i ed,  t he cour t  may r ever se t he 
j udgment  or  or der  appeal ed f r om,  r egar dl ess of  whet her  
t he pr oper  mot i on or  obj ect i on appear s i n t he r ecor d 
and may di r ect  t he ent r y of  t he pr oper  j udgment  or  
r emi t  t he case t o t he t r i al  cour t  f or  ent r y of  t he 
pr oper  j udgment  or  f or  a new t r i al ,  and di r ect  t he 
maki ng of  such amendment s i n t he pl eadi ngs and t he 
adopt i on of  such pr ocedur e i n t hat  cour t ,  not  
i nconsi st ent  wi t h st at ut es or  r ul es,  as ar e necessar y 
t o accompl i sh t he ends of  j ust i ce.  

Wi s.  St at .  § 752. 35.  

¶139 I n St at e v.  Al l en,  t he cour t  of  appeal s adopt ed a 

nar r ow i nt er pr et at i on of  i t s  own st at ut or y aut hor i t y,  concl udi ng 

t hat  i t  aut hor i zed t he cour t  of  appeal s t o gr ant  such r el i ef  

onl y on a di r ect  appeal ,  and not  on a col l at er al  at t ack.   159 
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Wi s.  2d 53,  55- 56,  464 N. W. 2d 426 ( Ct .  App.  1990) ;  Wi s.  St at .  

§ 752. 35.   The cour t  i n Al l en r eached t hat  concl usi on by 

f ocusi ng on t he l anguage aut hor i z i ng i t  t o " r ever se t he j udgment  

or  or der  appeal ed f r om"  and det er mi ned t hat  t he l anguage l i mi t ed 

i t s aut hor i t y t o a di r ect  appeal  f r om a j udgment  and di d not  

aut hor i ze t he cour t  of  appeal s t o go ar ound a mot i on f or  

post convi ct i on r el i ef  t o r ever se t he under l y i ng j udgment .   159 

Wi s.  2d at  55- 56.      

¶140 We cr i t i c i zed t hat  hol di ng i n Ar mst r ong and have f ound 

no such l i mi t at i on on our  own st at ut or y di scr et i onar y r ever sal  

aut hor i t y under  a near l y i dent i cal  st at ut e.   283 Wi s.  2d 639,  

¶113 n. 25;  Wi s.  St at .  § 751. 06.   We det er mi ned t hat  t he l anguage 

of  t he st at ut e need not  be r ead so nar r owl y and t hat  t he cour t  

of  appeal s has t he aut hor i t y t o " vacat e t he t r i al  cour t ' s  or der  

denyi ng t he mot i on f or  new t r i al  wi t h di r ect i ons f or  t he c i r cui t  

cour t  t o gr ant  t he mot i on. "   Ar mst r ong,  283 Wi s.  2d 639,  ¶113 

n. 25.   Because I  concl ude t hat  Al l en i mpr oper l y i nt er pr et ed 

§ 752. 35,  I  woul d c l ear l y over r ul e Al l en and hol d t hat  t he cour t  

of  appeal s has s t at ut or y aut hor i t y t o gr ant  a new t r i al ,  bot h on 

a di r ect  appeal  and on a col l at er al  at t ack,  wher e t he r eal  

cont r over sy has not  been f ul l y t r i ed or  t her e has been a 

mi scar r i age of  j ust i ce.   

¶141 Fur t her mor e,  t he cour t  of  appeal s has t he same br oad 

i nher ent  aut hor i t y t o gr ant  a new t r i al  wher e t he case has not  

been f ul l y t r i ed or  t her e has been a mi scar r i age of  j ust i ce,  as 

t hi s cour t  and t he ci r cui t  cour t .   See St at e v.  Johannes,  229 

Wi s.  2d 215,  229,  598 N. W. 2d 299 ( Ct .  App.  1999) ;  Wi s.  Const .  
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ar t .  VI I  §§ 2,  5;  Cannon,  196 Wi s.  at  536 ( " The i nher ent  power  

of  t he cour t  i s  .  .  .  t he power  t o admi ni st er  j ust i ce whet her  

any pr evi ous f or m or  r emedy has been gr ant ed or   .  .  .  and t he 

power  t o pr ovi de pr ocess wher e none exi st s. " )  ( quot i ng I n r e 

Br uen,  172 P.  1152 ( Wash.  1918) ) .   Thus,  consi st ent  wi t h t he 

r easoni ng above r egar di ng t he ci r cui t  cour t ' s  i nher ent  

aut hor i t y,  I  woul d hol d t hat  t he cour t  of  appeal s al so has t he 

i nher ent  aut hor i t y t o gr ant  Henl ey a new t r i al  i n t hi s case.    

D.  Our  St at ut or y and I nher ent  Aut hor i t y.  

¶142 Whi l e t he maj or i t y r ecogni zes t hat  we have t he 

i nher ent  and st at ut or y aut hor i t y t o gr ant  a new t r i al ,  maj or i t y  

op. ,  ¶¶79- 81,  gi ven t he maj or i t y ' s desi r e t o l i mi t  t he l ower  

cour t ' s  aut hor i t y i n t hi s r espect ,  i t  i s  i mpor t ant  t o emphasi ze 

t hat  we r et ai n t he aut hor i t y t o do so.   As we unequi vocal l y 

st at ed i n Hi cks and Ar mst r ong,  t hi s cour t  has " i nher ent  power  

and expr ess st at ut or y aut hor i t y t o r ever se a j udgment  of  

convi ct i on and r emi t  a case f or  a new t r i al  i n t he i nt er est  of  

j ust i ce,  even wher e t he ci r cui t  cour t  has exer ci sed i t s power  t o 

or der  or  t o deny a new t r i al . "   Hi cks,  202 Wi s.  2d at  159;  

Ar mst r ong,  283 Wi s.  2d 639,  ¶113;  Wi s.  St at .  § 751. 06.   Thi s 

case i s an appr opr i at e one t o emphasi ze our  i nher ent  and expr ess 

st at ut or y aut hor i t y.    

¶143 Fur t her mor e,  f or  t he same r easons t hat  I  woul d hol d 

t hat  t he c i r cui t  cour t  di d not  er r oneousl y exer ci se i t s 

di scr et i on i n gr ant i ng Henl ey a new t r i al ,  I  woul d hol d t hat  

s i nce t he r eal  cont r over sy i n t hi s case was not  f ul l y  t r i ed,  and 
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i n or der  t o avoi d a mi scar r i age of  j ust i ce,  we must  af f i r m t he 

or der  of  t he c i r cui t  cour t  f or  a new t r i al .  

I I I .  CONCLUSI ON 

¶144 I n i t s pur sui t  of  f i nal i t y at  al l  cost s,  t he maj or i t y 

has i gnor ed t he anal ysi s and r easoni ng of  t he Sevent h Ci r cui t ,  

has f ai l ed t o appl y t he cor r ect  st andar d of  r evi ew t o t he 

appr opr i at e exer ci se of  di scr et i on by t he c i r cui t  cour t ,  and has 

unnecessar i l y  r est r i ct ed t he ci r cui t  cour t ' s  i nher ent  aut hor i t y 

and l i mi t ed i t s abi l i t y  t o ensur e t hat  def endant s get  a f ai r  

t r i al  i n ever y case.   

¶145 For  t he r easons set  f or t h her ei n,  I  r espect f ul l y 

di ssent .  

¶146 I  am aut hor i zed t o st at e t hat  Chi ef  Just i ce SHI RLEY S.  

ABRAHAMSON and Just i ce ANN WALSH BRADLEY j oi n t hi s di ssent .  
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